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Final Details Announced On 


Insurance Law Institute at Stetson 


a, A. APPLEMAN, distinguished authority 
on insurance law, will be the featured 
speaker of the Stetson Insurance Law In- 
stitute, according to C. Clyde Atkins, Chair- 
man of The Florida Bar’s new Committee 
on Insurance Law. Appleman, a member of 
the Illinois Bar, will speak Saturday morn- 
ing, the second day of the Institute, on 
“Liability of Insurance Carriers for Judg- 
ments in Excess of Policy Limits.” 

The Institute will open Friday, March 22, 
at 9:30. First speaker will be Cyrus A. Neu- 
man of Miami on “Some Practical Tax 
Considerations in Estate Planning with 
Emphasis on the Use of Life Insurance.” 
Neuman, a Harvard graduate, was with the 
Chief Counsel’s office of the Bureau of In- 
ternal Revenue from 1949 until 1952. He 
is also a member of the Massachusetts Bar. 

Friday afternoon will be devoted to the 
“Appraisal and Settlement of Personal In- 
jury Claims and Actions,” with discussion 
to be led by Perry C. Nichols of Miami 
and Charles R. Scott of Jacksonville. 

Also on Friday afternoon, Stetson will be 
the host school at the Florida Intercollegiate 
Moot Court Competition. Schools to be 
invited include the University of Florida, the 
University of Miami, and Stetson. Three 
distinguished circuit judges will sit, and the 
question to be argued will be drafted by 
John Appleman. 

The Desert Ranch Hotel-Motel on St. 
Petersburg Beach will be the site of the 
reception at 6:00 p. m. Friday. The Desert 
Ranch is the recommended headquarters 
for Institute registrants, and it is offering a 
special rate of $10.00 per night single, plus 
$2.00 per night for each additional person 
in the room. All rooms are air-conditioned. 
The resort is a five-minute drive from Stet- 
son, and it will furnish transportation to 
Institute sessions for guests. The facilities 
are complete, including beach, pool, putting 
green, television theatre, two bars, and two 
restaurants. Full entertainment and recrea- 
tional facilities are available for all members 
of your family. For reservations, write di- 
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rectly to the Desert Ranch, St. Petersburg 
Beach, Florida. A deposit of $5.00 must ac- 
company each room reservation. 

Saturday morning will be devoted to 
Appleman’s speech. 

Saturday afternoon, the finals of the Flori- 
da Intercollegiate Moot Court Competition 
will be judged by the Supreme Court of 
Florida. 

Saturday night, a dinner-dance will be 
held in honor of the Supreme Court of 
Florida, guests of the Insurance Institute, 
and guests of the Florida Intercollegiate 
Moot Court Competition. Price will be 
$2.50 per person. 


In order to provide proper facilities, the 
Stetson administration has requested advance 
registration for the Institute. Registration 
fee is $10.00. Please send your advance 
registration to Professor William O. Morris, 
Stetson Law Center, 61st Street at 15th Ave- 
nue, South, St. Petersburg. 

This fee may be paid upon arrival, but 
The Florida Bar Insurance Law Committee 
requests, as a matter of courtesy to our hosts, 
that we assist Stetson in advance planning 
through pre-payment and pre-registration 
where possible. 


New Numbering System for Chapters— 


The Secretary of State has announced a 
new system for numbering bill chapters 
beginning in 1957. 

Instead of continuing with the present 
system which ended in 1955 with Chapter 
31, the new numbering system will begin 
with Chapter 57-1 and continue through 
the 1957 Session. Beginning in 1959 the 
chapters will begin with Chapter 59-1, 
etc. A glance at any chapter number 
will identify it with the session year and 
the chapter number of the bill as filed. 
This system is similar to the federal sys- 
tem now in use. 
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Director of Statutory Revision Outlines 


Specifications for Preparing Bills 
for the 1957 Legislature 


by Charles Tom Henderson 


HE Attorney Gener- 

al’s office, through 
the Statutory Revision 
and Bill Drafting De- 
partment was created to 
assist members of the 
Legislature and agen- 
cies of government in 
properly preparing and 
drafting legislation. It 
has been endeavoring 
through the years to 
improve the quality of draftsmanship in 
order to provide better laws. Form is just as 
important as substance in preparing legisla- 
tion that will comply with constitutional re- 
quirements and rules of legislative bodies. An 
improperly drafted bill creates confusion, 
wastes the time of citizens affected and of 
those charged with its administration, and 
often leads to litigation. In some cases it may 
not only fail to accomplish its purpose but 
may in fact effect unforeseen and undesira- 
ble results. The Senate and House of Repre- 
seritatives now have uniform requirements 
for the preparation and introduction of leg- 
islation. Familiarity with these requirements 
will help the drafter, the typist and your 
legislator. 


HENDERSON 


The Legislature of 1957 will convene in 
regular session on April 2. Legislation must 
soon be presented. We have been receiving 
many inquiries from attorneys for informa- 
tion in preparing bills and resolutions, and 
we therefore have summarized a few of the 
more important requirements: 


1. Number of Copies of Bills Required— 
Six copies of a bill are required for intro- 
duction. The original copy and 5 exact 
carbon copies must be jacketed. 

2. Title Sheets—Six title sheets are re- 
quired to be attached by paper clip to the 
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top of the original copy of a bill. Title 
sheets are furnished by the Sergeant-at-Arms 
of the House and Senate. 

3. Type Required—All bills must be type- 
written with pica sized type, using a black 
typewriter ribbon. 

4. Paper Specifications—The original or 
first page should be plain white, light weight 
bond, 16 or 20-lb. weight, all other pages 
may be onion skin. Size of paper should be 
legal size, 8x14 inches. Every page must 
be numbered at the bottom, in the center 
of each page. 

5. Margins— About 1%-inch margins 
should be provided on each side of the typed 
material, allowing approximately 1 inch mar- 
gin at the bottom and top. 

6. General Specifications—All bills should 
be typed on one side of the paper only. 
Interlineations or erasures are prohibited, 
and a bill may be refused if such erasures 
or corrections are apparent. House jackets 
or covers in BLUE, and Senate jackets or 
cevers in ORANGE can be obtained from 
the Statutory Revision Department or the 
Sergeant-at-Arms of the House or Senate. 

7. Resolutions and Memorials—One orig- 
inal and 7 exact copies (8 altogether) of a 
resolution or memorial are required for 
introduction. Six copies must be jacketed. 
No title sheets are required, but 2 exact 
copies of the resolution or memorial must 
be attached by paper clip to the top of the 
original copy when introduced. 


The manual “Drafting Laws in Florida,” 
with forms, has recently been revised and 
reprinted. Both form and substantive re- 
quirements for drafting, typing and prepara- 
tion of Bills and Resolutions are explained 
in this edition. Copies may be obtained 
without cost from the Statutory Revision 
and Bill Drafting Department of the Attor- 
ney General’s office, Tallahassee. 


IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D. 1957 


EN BANC 


Opinion 
THE STATE OF FLORIDA , is 
ex rel. The Florida Bar — 
Complainant, 
vs. 
EVAN. T. EVANS, ii 
Respondent. 


Opinion filed February 6, 1957 


CASE NO. 28,098 


A Case of Original Jurisdiction—Complaint from The Florida Bar 
Delbridge L. Gibbs and John S. Duss, III, for The Florida Bar, Complainant 


L. J. Cushman, for Respondent 


THORNAL, J.: 


In accordance with the provisions of 
Articles X and XI of the Integration Rule 
of The Florida Bar as such rule existed 
prior to December 6, 1955, the Board of 
Governors of The Florida Bar has filed in 
this Court its recommendation that the re- 
spondent Evan T. Evans be disbarred upon 
stated grounds hereafter mentioned. 

The matter comes on for consideration 
upon a petition of the respondent Evans ask- 
ing us to review, revise, modify or deny the 
findings and recommendations of said Board 
of Governors. 


On September 6, 1955, The Florida Bar 
filed in this Court its complaint against 
respondent Evans charging that: (a) he had 
been convicted of an infamous crime within 
the meaning of Section 454.18, Florida 
Statutes, 1953, and that pursuant to said 
section he is not entitled to practice law; 
(b) he was guilty of conduct in the prac- 
tice of his profession as an attorney at law 
in violation of Canon 30, Rule B, Section II, 
Cude of Ethics, adopted by this Court July 
27, 1941; (c) he was guilty of acts forbidden 
or prohibited by law within the meaning of 
Canon 32, Rule B, Section II, Code of Ethics, 
supra; and (d) he was guilty of professional 
misconduct within the meaning and intent 
of Articles X and XI of the Integration 
Rule of The Florida Bar, adopted by this 
Court March 4, 1950, as Amended. 


Thereafter, a Referee was appointed by 
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this Court to hear and transcribe the evid- 
ence to be offered and to submit to the 
Board of Governors his report together with 
his recommendations and findings. 


At the hearing before the Referee, The 
Florida Bar established that Mr. Evans had 
been indicted by a Grand Jury of the 
United States District Court of the South- 
ern District of Florida for filing false and 
fraudulent income tax returns for the calen- 
dar years 1945 and 1946. It was shown that 
to this indictment he pleaded nolo con- 
tendere. Pursuant to this plea he was on 
June 25, 1952 convicted and adjudged guilty 
of filing false and fraudulent income tax re- 
turns in violation of Title 26, United States 
Code, Section 145(b). It was further shown 
that this judgment of conviction was never 
appealed, modified, revoked, rescinded or 
set aside. By reason of the foregoing The 
Bar contended that the respondent was 
guilty of the charges leveled against him by 
the complaint. 


In defense of his position before the Re- 
feree, the respondent, by competent evid- 
ence which was not disputed, established 
that during the year 1950 and repeatedly 
thereafter he had suffered severe heart at- 
tacks (angina pectoris) which for all prac- 
tical purposes totally incapacitated him, that 
he pleaded nolo contendere to the income 
tax charges solely and only because his 
doctors advised him that if he undertook any 
extensive defense against the charges his 
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life would be in danger, and finally that the 
plea of nolo contendere cannot be consider- 
ed as an admission of guilt in any proceed- 
ing other than the immediate criminal pro- 
ceeding in which the plea is submitted. In 
addition Mr. Evans offered the testimony of 
numerous reputable lawyers who stated that 
he enjoyed a good reputation in his com- 
munity for honesty and integrity. 


The Referee found that the proof offered 


spondent should be disciplined by virtue of 
the provisions of Section 454.18, Florida 
Statutes. He recommended that respondent 
be suspended from the practice of law for 
a period of two years. 


The report of the Referee was thereupon 
filed with and considered by the Board of 
Governors of The Florida Bar which there- 
upon submitted its recommendations to this 
Court. The Board of Governors approved 


by The Bar was sufficient to establish a con- 
viction of an infamous crime within the 
meaning of Section 454.18, Florida Statutes; 


the finding that respondent had been con- 
victed of an infamous crime condemned by 
Section 454.18, Florida Statutes; it disap- 


Turner and DeCarlo Judgments Explained* 


In the Evans decision, both the majority and dissenting opinions compare two recent cases under 
the new Integration Rule disciplinary procedures adopted on 6 December 1955. (The Evans case was 
initiated and processed according to the old Rule, under which the Board of Governors simply filed 
with the Supreme Court its recommendations concerning the Report of the Referee.) 

The first case to be filed under the new Rule began when Charles DeCarlo of Miami was convicted 
of ‘the preparation and presentation to the Collector of Internal Revenue of a false and fraudulent 
offer in compromise relating to the income tax liability of (his) mother and father,’’ and was placed 
on probation by U. S. District Judge Choate for two years. The transcript of the Board hearing reflects 
the views of the Federal Judge in imposing a minimal sentence upon a young attorney recently admitted 
to practice. These views were persuasive in the deliberations and Judgment of the Board. By the 
Judgment of the Board, filed 29 February 1956, Respondent DeCarlo was ‘‘suspended for one year, or 
until restoration of civil rights, whichever may be the later.’’ No appeal was taken, and the Court 
affirmed the Judgment on 26 April 1956. His civil rights in Florida were restored 13 March 1957. 

On 21 September 1956, the Board filed a Judgment in the matter of W. Fred Turner of Panama 
City, who pled guilty to the misdemeanor of wilful failure to file income tax returns. Turner was 
imprisoned for one year and then paroled. Based upon a comprehensive record made before it, the 
Board found ‘‘punishment, partial rehabilitation and a promising prospect of continued rehabilitation.” 
On 26 April 1956, the Supreme Court affirmed a Judgment which ordered five years’ suspension, with 
suspension to be withheld, and Respondent to be placed on probation for five years, on condition that 
he should: ‘‘(a) Comply with the provisions of Article XI, Paragraph 2, of the Integration Rule and 
the By-Laws applicable thereto; (b) Comply with the terms of that certain agreement now in effect 
between Respondent and the Bureau of Internal Revenue; (c) File with the Executive Director of The 
Florida Bar on 31 December of each year, or not more than thirty (30) days before said date, a certifi- 
cate that he is complying with the conditions of this probation; (d) Appear before the Board of 
Governors of The Florida Bar upon its call, after due notice, for examination as to rehabilitation and 
compliance with the conditions of this probation.” 


* At this writing, a petition for rehearing is pending in the Evans case. 


that such proof justified disciplinary action proved the finding that Canon 32, Rule B, 


under Articles X and XI of the Integration 
Rule, that the offense charged was an 
isolated offense and that the respondent en- 
joyed a good reputation for honesty and 
fair dealings in the community in which he 
resides. The Referee was of the view that 
Canon 30, Rule B, Section II, Code of 
Ethics, applies solely to conduct of a lawyer 
in his professional affairs but has no relation 
to his private conduct and, therefore, was 
not applicable. He also found that Canon 
32, Rule B, Section II, Code of Ethics, does 
not purport to prescribe a rule of conduct 
or to define a ground for disbarment. The 
conclusion of the Referee was that the re- 
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Section II, Code of Ethics, was inapplicable 
and, on the contrary, found this Canon to 
be applicable. The recommendation of a 
two-year suspension was disapproved and 
in lieu thereof the Board of Governors re- 
commended disbarment. Respondent peti- 
tions for a review of this recommendation. 
Section 454.18, Florida Statutes, reads as 
follows: 
“No sheriff, or clerk of any court, or 
deputy of either, shall practice in this 
State, nor shall any person not of good 
moral character, or who has been con- 
victed of an infamous crime be entitled 
to practice. But no person shall be denied 


the right to practice on account of sex, 
race, or color. And any person, whether 
an attorney or not, or whether within the 
exceptions mentioned above or not, may 
conduct his own cause in any court of 
this state, or before any public board, 
committee, or officer, subject to the law- 
ful rules and discipline of such court, 
board, committee or officer.” 

Canon 32, Rule B, Section II, of the Code 
of Ethics, adopted by this Court on January 
27, 1941 (31 F.S.A. p. 784), is as follows: 

“32. Any attorney who shall do or be 
guilty of any of the acts forbidden or pro- 
hibited by law or rules of court may be 
subject to disciplinary action by public or 
private reprimand, or by suspension from 
the practice of law, or by exclusion and 
disbarment therefrom.” 

It is the alleged violation of this statute 
and this prescribed rule of conduct that 
complainant asserts was sufficiently establish- 
ed to sustain the recommendation of disbar- 
ment. 

The respondent Evans contends: (a) that 
the offense with which he was charged in 
the federal court was not an “infamous 
crime” within the contemplation of Section 
454.18, Florida Statutes; (b) that even if it 
were, his plea of nolo contendere was not 
an admission of guilt except as to that parti- 
cular proceeding and cannot be asserted as 
evidence of his guilt in this proceeding; (c) 
Canon 32, Rule B, Section II, of the Code 
of Ethics (adopted January 27, 1941), mere- 
ly prescribes a penalty but does not define 
a ground for disbarment; and (d) the sole 
evidence relied upon by The Bar, to wit: the 
indictment, the plea of nolo contendere and 
the judgment of conviction and guilt is in- 
sufficient to sustain disciplinary action in 
the absence of supporting evidence to es- 
tablish the commission of a particular act 
showing the respondent to be unfit to en- 
gage in the practice of law. In other words, 
he asserts, that conviction of the offense 
charged on a plea of nolo contendere does 
not in and of itself prove the commission of 
an act sufficient to invoke the disciplinary 
authority of the Court under the Integra- 
tion Rule. 

The legal profession with admirable 
candor has recognized the need for a code 
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of ethical conduct to prescribe the standards 
for the governance of itself. We find these 
standards in the Code of Ethics prescribed 
by this Court. 31 Florida Statutes Annotated 
765. The lawyer is an essential component 
of the administration of justice. A court- 
room without a lawyer would be like a hos- 
pital without a doctor or a house of God 
without a spiritual guide. So it is that a 
lawyer is an officer of the Court. As such 
his conduct is subject to judicial supervision 
and scrutiny. Especially since the integra- 
tion of The Florida Bar in 1950 the prescrip- 
tion of ethical standards, the designation of 
educational and moral requirements, and the 
exercise of supervisory jurisdiction are all 
peculiarly judicial functions. In more recent 
years the legislative branch of the govern- 
ment recognized this historic prerogative of 
the judicial branch when it adopted Chapter 
29796, Laws of 1955, and when it proposed 
for approval the recent amendment to and 
revision of Section 5, Article 5, of the 
Florida Constitution. On November 6, 
1956, the people of Florida themselves con- 
firmed the fact when they overwhelmingly 
approved the revision of Section 5, Article 
5, Florida Constitution. Section 23 of that 
amendment specifically provides that “the 
Supreme Court shall have exclusive jurisdic- 
tion over the admission to the practice of 
law and the discipline of persons admitted.” 
On the effective date of this amendment we 
will no longer recognize any legislative con- 
trol on the subject of who may be admitted 
to the practice of law or any legislative 
determination on the subject of who must 
be or shall be disciplined. These will then 
be the exclusive functions of the judiciary. 
State ex rel. Florida Bar v. Murrell, 74 So. 
2d 221. 

Section 454.18, Florida Statutes, originated 
as Section 18, Chapter 10175, Laws of 1925, 
which was the statute that established the 
former Florida Board of Bar Examiners. The 
key words are “.. . nor shall any person . . . 
who has been convicted of an infamous 
crime be entitled to practice.” 

Respondent contends that a wilful at- 
tempt to evade or defeat income taxes as 
condemned by Section 145(b), Title 26 
United States Code, is not an “infamous 
crime” within the contemplation of this 
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John Alan Appleman, featured speaker at the Insurance Law 
Institute to be held at Stetson late this month, is a member 
of the Illinois, Kentucky. Massachusetts and District of Columbia 
Bars. He received his B.A., J.D. and M.A. degrees from the 
University of Illinois, and is «a member of Phi Beta Kappa 
and Phi Eta Sigma. In 1950-52 he was President of the 
Federation of Insurance Counsel. A contributor to many law 
journals and reviews, he is also the author of “Automobile 
Liability Insurance” (1938); “Insurance Law and Practice” 
25 vols. (1940-46); “Preparing and Trying a Case in Illinois” 
(1950); “Illinois Dramshop Briefs” (1951); “Successful Jury 
Trials” (1952); “Successful Appellate Techniques” (1953); “Mili- 
tary Tribunals and International Crimes” (1954); “How to 
Use Life Insurance in Estate Analysis” (1954); and “Basic 


Estate Planning” (1955). 


statute. Admittedly, by the terms of Sec- 
tion 145(b), supra, it is a federal felony call- 
ing for a fine up to $10,000 or imprisonment 
up to five years or both. It is asserted how- 
ever that the offense is merely malum pro- 
hibitum not malum in se; that it involves no 
moral turpitude or vileness or baseness of 
character such as perjury, burglary or rob- 
bery; that fraud as such is not an essential 
element, and that one or all of the fore- 
going is an essential component of an “in- 
famous crime.” Numerous authorities are 
cited to support the contention. Respondent 
then concludes that he cannot be disciplined 
under the provisions of Section 454.18, 
Florida Statutes. We deem it unnecessary 
to undertake to belabor this point or pass 
on the question raised. We adopt this view 
because Canon 32, Rule B, Section II, Code 
of Ethics, appears adequate to cover the 
point. While we give due consideration to 
the provisions of Section 454.18, Florida 
Statutes, we are not concluded by its pro- 
visions. By Canon 32, supra, it is in part 
provided that “any attorney who shall do 
or be guilty of any of the acts forbidden or 
prohibited by law” may be subject to dis- 
ciplinary action. There can be no doubt 
here that Mr. Evans was adjudged guilty 
of an act forbidden by law to wit: a viola- 
tion of Section 145(b), Title 26, U. S. C. 
He was therefore subject to disciplinary ac- 
tion. See Chapter III, Legal Ethics by 
Henry S. Drinker; State ex rel, Florida Bar 
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v. DeCarlo, order filed April 26, 1956; and 
State ex rel. Florida Bar v. Turner, order 
filed November 14, 1956. This leads us to 
the view that the Referee was in error in 
holding Canon 32, supra, inapplicable to the 
case before us. 

As to the sufficiency of the evidence to 
sustain the alleged violation of Canon 32, 
respondent asserts that the judgment of con- 
viction and guilt in the federal court, 
standing alone, was inadequate. He relies 
heavily on Branch v. State, 99 Fla. 44, 128 
So. 487, to support him. We do not agree 
that the case is controlling. That case turn- 
ed on the proposition that the accused at- 
torney was not allowed to testify as to 
“the facts and circumstances leading up to” 
the criminal assault of which he had been 
convicted. Moreover, a careful examination 
of the case will reveal that three of the 
then-six justices of the Court were of the 
view that the criminal court judgment re- 
lied on was ineffective in that it contained 
no formal adjudication of guilt but that if 
it had it would have been sufficient to dis- 
bar. A fourth Judge, Justice Ellis, was of 
the view that the judgment even with the 
technical defect was sufficient. The judg- 
ment of the court clearly fails to support 
the conclusion contended for by respondent. 

At the same time the petitioner claims 
that State v. Snyder (Fla. 1939), 187 So. 381, 
concludes this point against respondent. We 
do not agree to this either. State v. Snyder, 
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supra, does contain language to the effect 
that under Section 454.18, Florida Statutes, 
(Sec. 4196 Compiled General Laws) a con- 
viction of embezzlement sua sponte disbars 
an attorney. Actually this observation was 
totally unnecessary to the decision. It was 
a statement which may be classed as dictum 
and therefore not controlling as precedent. 
The case actually stood for the proposition 
that a pardon does not sua sponte operate to 
eliminate the taint of the conviction so far 
as disbarment is concerned. See also, Branch 
v. State, 120 Fla. 666, 163 So. 48. Further- 
more, as we have pointed out, this statute 
no longer binds us with any conclusive ef- 
fect. 

As so analayzed, the first Branch case and 
the Snyder case are entirely harmonious. 
The sum of both of them is that, i7 a dis- 
barment proceeding based on conviction of 
a crime, the proof of conviction and an ad- 
judication of guilt are sufficient to establish 
a prima facie case for disciplinary action. 
Due process, however, requires that the ac- 
cused lawyer shall be given full opportunity 
to explain the circumstances and otherwise 
offer testimony in excuse or in mitigation 
of the penalty. 

In the instant case this procedure was fol- 
lowed. The respondent was given a full 
and complete hearing. State ex rel. Florida 
Bar v. Coffee (Fla. 1954), 74 So. 2d 229. He 
had every opportunity to explain the facts 
and circumstances preceding and surround- 
ing the adjudication of guilt pursuant to his 
plea of nolo contendere. His unfortunate 
physical condition was elaborated upon in 


great detail starting with the year 1950. He 


did not at any time categorically deny the 
charges that had been preferred against him 
by the federal government. He did thor- 
oughly undertake to explain his declination 
to defend himself against the charges on 
the basis of his obvious critical physical 
condition which so far as this record re- 
veals is admitted. 

The record comes to us therefore on a 
judgment of guilt of a federal felony (in- 
come tax evasion) based on a plea of nolo 
contendere necessitated by the serious 
cardiac condition of the accused. Does this 
record justify disciplinary action under 
Articles X and XI of our Bar Integration 


Rule? We think that it does. 

We are of the view that when a lawyer 
is found guilty of a felony the adjudication 
of guilt is sufficient to justify setting in 

notion the disciplinary process. It may not, 

of itself, always prove him unfit to practice 
law. However, when not adequately con- 
traverted or explained after a full and fair 
hearing, the judgment of guilt may then 
constitute the basis for disciplinary action. 
3 Fla. Jur. “Attorneys at Law” Section 97; 
State ex rel. Arpagaus v. Todd, (Minn.) 29 
N. W. 2d 810, 175 A.L.R. 776. 

Many times have we said that the prac- 
tice of law is a privilege. The standing of 
the profession in a community is often mea- 
sured in the lay mind by the deviations of 
the small minority who break the rules 
rather than by the fidelity and devotion of 
the overwhelming majority who regard 
their license to practice as a sacred trust. 
So it is that in disciplinary matters we just- 
ly impose higher standards of conduct on 
the lawyer than we demand of the layman 
who is not charged with a similar trust. 
We do so in this case. 

We therefore hold that this record sus- 
tains the recommendation of both the Re- 
feree and the Board of Governors of The 
Florida Bar that appropriate disciplinary 
action be taken. The nature of the action 
that would seem appropriate on the show- 
ing made must now be determined. 

We must approach this problem with an 
understanding of the factors that should 
influence our judgment. Mr. Justice Ter- 
rell who has many times written for the 
Court on this subject outlined these ele- 
ments in State v. Murrell, (Fla. 1954) 74 So. 
2d 221, when he wrote: 

“The judgment in a case like this must 
have these factors in mind: (1) it must 
be just to the public and must be de- 
signed to correct any anti-social tendency 
on the part of respondent as well as deter 
others who might tend to engage in like 
violations; (2) it must be fair to respon- 
dent at the same time the duty of the 
court to society is paramount.” 

Measured by these standards the question 
recurs as to whether respondent should be 
disbarred or suspended. 

Our study of the record sustains the 
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The 1957 John Kilgore “Headliner Award” was presented last 
month to Mrs. Ella O'Neill Wilkins, Deputy Clerk of the Supreme 
Court of Florida, by Governor Collins at a banquet sponsored 
by the Tallahassee Press Club. During the next year, she will 
also keep possession of a cup, transferred to her at the banquet 
by last year’s winner, Assistant Attorney General Reeves Bowen. 
Designed to honor outstanding public employees whose service 
is not generally recognized, the award was given to Mrs. Wilkins 
for her outstanding performance of “duties which call for a high 
degree of accurate clerical detail, confidential treatment of 
judicial matters and tactful relations with both public officials 
and private citizens” during her 31 years of service as Deputy 
Clerk. More than 300 guests, including the Cabinet and the 
Supreme Court, were present at the ceremonies. For the second 
successive year the Tallahassee Press Club thus recognized 
outstanding service in the framework of the administration of 


justice. (Tallahassee Democrat Photo.) 


thought that because of a severe cardiac 
condition (angina pectoris) respondent will 
never again be able to engage actively in 
the practice of law. He is now approaching 
57 years of age. The medical conclusions as 
to his physical disablement are supported 
not only by his own physicians, themselves 
eminent in their field, but also by two 
eminent heart specialists who examined re- 
spondent at the request of the federal gov- 
ernment during his income tax troubles. 
Despite the fact that he was found guilty 
of a serious offense, there was undisputed 
testimony in the record, and the Referee of 
this Court actually found that “the respon- 
dent has a good reputation for honesty and 
fair dealings in the community in which he 
resides.” If complainant had any evidence 
to the contrary it was not tendered by the 
record. The offense of which respondent 
was convicted did not involve a vileness or 
baseness of character such as perjury, bribery 
or embezzlement, albeit it was a serious vio- 
lation of the canons of ethics governing the 
profession and certainly one not to be 
lightly regarded or condoned. 

In reviewing our most nearly analogous 
precedents involving similar offenses we 
find two cases of similar import. In State 
ex rel. Florida Bar v. DeCarlo, supra, the 
Board of Governors of The Florida Bar 
recommended and this Court approved a 
suspension of one year for violation of the 
income tax laws, the violation being a fed- 
eral felony. In State ex rel. Florida Bar v. 
Turner, supra, the Board of Governors re- 
commended and this Court approved five 
years probation for one found guilty of a 
wilful failure to file income tax returns. 
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In another recent case, State ex rel. Florida 
Bar v. Sears, (Fla. 1956) 89 So. 2d 494, the 
Referee felt that conviction of burglary 
required automatic disbarment under Sec- 
tion 454.18, Florida Statutes. The Board of 
Governors instead recommended suspension 
until his civil rights may be restored. This 
Court approved suspension. 

Giving prime weight to the factor that 
the protection of the public against un- 
worthy lawyers is a salient objective of all 
disciplinary proceedings and balancing this 
factor against our responsibility to do jus- 
tice in the particular case, it is our view that 
the recommendation of the Referee that re- 
spondent be suspended from the practice 
of law for a period of two years is a just 
and effective judgment. In the language of 
Mr. Justice Terrell, quoted above, it is our 
view that such a judgment will be just to 
the public in that it should correct any 
anti-social tendency on the part of the 
respondent and should deter others who 
might tend to engage in like violations. We 
deem it fair to the respondent on the basis 
of the record presented to us. 

It follows therefore that the recommenda- 
tion for disbarment is not approved but, 
consistent with the recommendation of the 
Referee, it is ordered that the respondent 
be and he is hereby suspended from the 
practice of law for two years from the date 
of this order. 


HOBSON and O'CONNELL, and 
GILLIS, Associate Justice, concur 
THOMAS, Acting Chief Justice and 


DREW, J., concur specially 
ROBERTS, J., dissents 
DREW, J., concurring specially: 


: 
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I agree to all of opinion and judgment 
except that I am of the view that all costs 
should be assessed against respondent which 
have been incurred by The Florida Bar 
through the proceedings of the referee. 
THOMAS, J., concurs 
ROBERTS, J., dissenting 

The majority opinion suspends the pro- 
fessional license of respondent for a period 
of two years, because he entered a plea 
of nolo contendere under the pressure of 
severe illness to an indictment charging a 
violation of the U. S. Internal Revenue Code. 
In my opinion, such a violation is malum 
prohibitum and not malum in se, and there- 
fore is not a sufficient basis, standing alone, 
to deprive a citizen of this state of his 
professional status. In Duggar v. State, 43 
So. 2d 860, this court refused to disqualify 
a juror in the state court where he had 
been convicted in the federal court of the 
U. S. Revenue laws relating to whiskey— 
on the basis that such a violation of the 
federal law did not affect his qualification as 
a juror under state law. The record is re- 
plete with evidence that the respondent has 
a good reputation for honesty and _ fair 
dealing in the community in which he re- 
sides, and the referee found such to be a 
fact. The complainant did not offer any 
evidence to the contrary. I think the mat- 
ter is influenced by the decision of this 
court in the Duggar case. Further, it is my 
opinion that a plea of nolo contendere to 
a charge of violating the U. S. Internal 
Revenue Code, in the absence of some other 
dereliction, is not sufficient to deprive the 


respondent of his professional status. Nor . 


have I found in this court where any of the 
other professions—architects, engineers, phy- 
sicians, etc.—have sought to construe such a 
violation as disqualifying their members 
from practicing their profession, where such 
person otherwise has a good reputation for 
honesty and fair dealing. 

Further, even if sufficient to constitute 
a violation of the Code of Ethics, under 
the record here present, suspension for a 
period of two years is excessive. Two 
analogous cases have recently been before 
this court, viz. DeCarlo and Turner, both 
cited in the majority opinion. DeCarlo, aft- 
er being adjudged guilty of a violation of 
federal income tax laws, was suspended for 
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a period of one year, and Turner, after 
being adjudged guilty of income tax 
evasion, was placed on probation for five 
years, with no suspension of his professional 
license. Under all the evidence in this case, 
the respondent, at most, should be placed 
on probation. 
1 therefore respectfully disse. 


BAR CALENDAR 


MARCH 

18-22 —Fifth Annual Miami Insurance 
Law Conference — University 
of Miami. 

22-23 —Insurance Law Institute—Stet- 


son University, St. Petersburg. 
(See Page 112) 


25-29 —ABA Traffic Court Conference 
—yYale Law School, New Haven, 
Conn. (See ‘They Tell Me 

That’’ item on Page 155.) 


APRIL 


15-17 —tTraffic Court Conference — 
University: of Florida College 
of Law, Gainesville. (See Feb- 
ruary Journal.) 


MAY 
2-4 —Annual Convention of The 
Florida Bar—Americana Hotel, 


Miami Beach. 


Dr. Ben J. Sheppard, 1928 graduate of 
the Long Island College of Medicine 
and 1952 graduate of the University of 
Miami Law School, is the Chairman of 
The Florida Bar’s new Committee on 
Medico-Legal Law and Procedures. As 
Chairman, in cooparation with the Legal 
Institutes Committee and the University 
of Miami, he has arranged an unusual 
presentation by teams of doctors and 
lawyers, on ten timely subjects, at the 
Medico-Legal Institute to be held at the 
McAllister Hotel in Miami on March 22 
and 23. The $10 registration fee for the 
Institute includes luncheon and dinner 
the first day. Advance registrations may 
be sent to Sheppard at 301 First Federal 
Building in Miami. Reservations at spe- 
cial rates may be obtained through the 
McAllister. 
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At the 1957 session of the Legislature, The Florida Bar will sponso- 
a modern arbitration statute for Florida, upon recommendation i> 
the Board by Chairman Horner C. Fisher's Committee on Continuing 
Law Reform. The following analysis of our current statute is written 
by A. Dallas Albritton, Jr., of Tampa, who received his B.S. and 
M.S. degrees from Florida State University prior to graduation from 


Yale Law School. 


An Analysis Of 


Florida Arbitration Law 


L HAS BEEN suggested that the industrial 
expansion of Florida warrants the en- 
actment of a modern arbitration statute for 
Florida.* Such a statute will be presented to 
the Florida Legislature at its session in the 
spring of 1957.” In view of the lack of know- 
ledge concerning arbitration by members of 
the bar,® it is well to examine the arbitral 
process, the present status of arbitration law 
in Florida and the proposed legislation. 
The Arbitral Process 

Arbitration as a means of settling disputes 
antedates recorded law. The first arbitration 
was probably held when two primitive men 
selected a third to resolve their disputes and 
agreed to abide by his decision. This, of 
course, is much the same as our present 
judicial process, except that our judges have 
precedents of law to guide them in making 
their decisions. 

Arbitration has come of age in most states, 
and particularly in those states with crowd- 


STERN & TROETSCHEL The Role of Modern 
Arbitration in the Progressive Development of 
Florida Law, 7, MIAMI L. Q. 205 (1953). 

. The Committee on Continuing Law Reform of 
The Florida Bar has before it a final draft 
of a modern arbitration statute which it 
expects to be considered in the next legislative 
session. 

In 1954, the author sent questionnaires to a 
representative sample of The Florida Bar. The 
majority of the questionnaires revealed that 
the average member of the Bar has little 
knowledge of the arbitral process. 
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by A. Dallas Albritton, Jr. 


ed court calendars.‘ Pennsylvania has _re- 
sorted to the adoption of compulsory arbi- 
tration to relieve calendar congestion.’ Other 
statutes, including the statute proposed for 
Florida, simply make arbitration available 
to those who care to use it. 


There is no denying that arbitration is an 
inexpensive and speedy process. Two parties, 
having failed to resolve a dispute between 
them, each appoint an arbitrator. The two 
arbitrators then select a third, and the three 
arbitrators hold a hearing where each of 
the two parties presents his case. The major- 
ity of the arbitrators then render a decision. 
The parties are under no obligation to go 
to arbitration, but having once commenced 
the process, they are bound to abide by the 
decision of the arbitrators. The successful 
party may have his award enforced by legal 
process. The unsuccessful party is not en- 
titled to judicial review on the merits of 


4. New York was one of the first states to enact 
a modern arbitration statute. The Institute 
for Judicial Administration estimates that the 
national average waiting time for jury trial 
has remained about the same for the last 
three years. The delay averages as much as 
four years in some states. 

PA. STAT. ANN. tit. 5, §§ 30, 31 (Purdon, Cum. 
Supp. 1954), as amended Pa. Laws, 1955, No. 
91 PA. STAT. ANN. tit 5, §§ 71, 72, 121, 129 
(Purdon, Cum. Supp. 1954). For an analysis 
of the system, see Compulsory Arbitration to 
Relieve Trial Calendar Congestion, 8 STAN. 
L. REV. 410 (1956). 
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the question, but he can obtain review of 
the procedural aspects such as notice and 
fraud. In some industries, the arbitration 
is conducted by a single arbitrator satis- 
factory to both parties and who may serve 
year-round in those industries where ques- 
tions frequently arise. The textile industry 
in New York makes use of a single arbitra- 
tor, and the late Dean Harry Shulman served 
as impartial arbitrator for the Ford Motor 
Company and the C. I. O. 

Arbitrators may be selected either by the 
parties or by some organization, such as 
the American Arbitration Association. The 
American Arbitration Association will 
furnish a list of arbitrators from its panel 
in the area involved. Each party then 
strikes off, in turn, the persons it feels may 
not be satisfactory. The last name on the 
list is then automatically designated as the 
arbitrator. 

The actual hearing is more informal than 
a judicial hearing, but both sides may pre- 
sent their cases and arguments just as they 
do in court. At the close of the hearing, the 
arbitrators weigh and consider the evidence 
and within a reasonable time after the hear- 
ing, announce their decision. 

Present Statutory Procedure in Florida 

An arbitration law was first enacted by 
Florida’s unicameral Legislative Council in 
1828, at a session in which much of the 
young territory’s civil and criminal code was 
established. The Arbitration Ace of 1828 
was substantially identical’ to the English 
arbitration law enacted in 1697,° and the 
present law® stands today as it was conceiv- 
ed over two and a half centuries ago. 

{he statute provides that parties to a 


6. ACTS OF THE LEGISLATIVE COUNCIL, 1828 


§ 9. 

. Cf. O’Bryan v. Reed, 2 Fal. 448, 452 (1849). 

8. 9 & 10 Will, III, c.15. (Repealed 52 7 53 Vict., 
c.49, § 26 (1889). 

9. FLA. STAT., Chap. 57 (1955). Florida also has 
a statute compelling compulsory arbitration 
in collective bargaining agreements where the 
dispute cannot otherwise be resolved between 
public utility employers and unions, but it is 
of doubtful validity in view of Amalgamated 
Assn. v Wis. Employment Rel. Bd., 340 U. S. 
383 (1951), holding invalid a Wisconsin act 
identical to the Florida act. See Note, 5U. of 
FLA. L. REV. 205 questioning validity of the 
act and citing State ex. rel. Lee v. Henderson 
unreported 11th Cir. Fla., Mar. 10, 1952 per 
Crawford, J., as holding the act invalid on 
authority of the Wisconsin case, supra, but 
suggesting the law might be valid as applied 
to “purely local disputes.” 
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controversy may make a “rule of court” of 
any arbitration before or after suit,’® by 
filing a submission agreement in court setting 
out matters to be arbitrated, and containing 
the name of the arbitrators and umpire.** 
The court in which the submission must be 
made is that court which would have juris- 
diction of the dispute if it were not sub- 
mitted to arbitration. 

The arbitrator** must be sworn before a 
judge or justice of the peace.’* However, if 
the arbitrators have not been sworn and no 
objection is made until after the award is 
rendered, the failure of swearing will not 
be fatal to the award.’* Testimony given 
before the arbitration board must be under 
oath.*® 

No provision for notice or hearing is made 
by the statute and the fact that no notice 
was given or no hearing held is not grounds 
for setting aside the award where the cir- 
cumstances do not require a hearing.** 


Witnesses may be subpoenaed by the arbi- 
trators.'* Witnesses receive $2.00 per diem 
and five cents per mile of travel as com- 
pensation,’® while arbitrators and umpires 
are allowed $2.50 per diem for their serv- 
ices.””. 


An award must be signed by a majority 
of the arbitrators and umpire and must be 
recorded** in the court of which the arbi- 
tration is a rule.*” Notice of the award is 
given by the clerk of court to the party 
against whom the award was rendered.** 

A party to an award may move ‘to set 
aside the award within thirty days after 
notice of the entry of the award of record.** 


10. FLA. STAT. § 57.01 (1955) Cf. Readdy v. Tampa 
Elect. Co. 51 Fla. 289, 41 So. 535 (1906). 

11. Id. § 57.02. 

12. Id. 

13. The statute reads “ .. 
trators and umpire...’ 

14. Id. § 57.03. 

15. Ogden v. Baile, 73 Fla. 1103, 75 So. 794 (1917). 

16. FLA STAT. § 57.03. 

17. Florida Yacht Club v. Renfroe, 67 Fla. 154, 64 
So. 742 (1914). 

18. Fla. Stat. 57.03. The subpoena duces tecum 
is not specifically provided for, and there is 
no Florida case in point. Cf. STURGES, COM- 
MERCIAL ARBITRATION AND AWARDS § 
162 (1930). 

19. Id. § 90.14. 

20. Id. § 57.04. 

21. Payne v. McElya, 90 Fla. 900, 901; 107 So. 241, 
242 (1925). 

22. Fla, Stat. 57.05. 


. arbitrator or arbi- 


3. Id. 
24. Id. § 57.06. 
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Shown above in Leesburg are participants in the recent Real Property Institute of the 


Lake-Sumter Bar Association. 


An award may be set aside by the court 
only** on the grounds of fraud, corruption, 
gross negligence or misbehavior** of one or 
more arbitrators or umpire who may have 
signed the award, or of evident mistake*’ 
acknowledged by the arbitrators or um- 
pire.** A motion to set aside an award on 
grounds other than those specified in the 
statute will not be granted, nor will the 
court review the facts or merits of the 
case.** 


An award properly entered of record has 
the effect of a judgment upon which execu- 
tion can be levied if it decrees the payment 
of money, and insofar as the award relates 
to performance of any other lawful act, a 
party not complying therewith will be con- 
sidered in contempt and will be imprisoned 
without bail on order of the court until 
he complies with the performance required 
in the award.*° 


The foregoing outline of present Florida 
arbitration statutory procedure indicates the 
rigid and excessive formality required for a 
resort to arbitration. It is evident on the face 
of the statute that various steps in the pro- 
cess are insufficiently spelled out; a party 


25. Grounds for setting aside award are those 
specified. Oath requirement is not grounds for 
setting aside award. Ogden v. = supra. 
Cf. STURGES, op. cit. supra, § 3 


26. Cassara v. Wofford 55 So. 2d 103, 107 (Fla. 
1951) 62. So. 2d 56 (1953). 
27. Johnson v, Wells, 72 Fla. 290, 73 So. 188 (1916). 


Two arbitrators admitted mistake in writing 
after award. Held: Mistake in opinion of 
erroneous conclusion of fact not grounds for 
refusal of motion to confirm. 

28. Fla. Stat. § 57.07. 

29. Ogden v. Baile, supra. 


30. FLA. STAT. § 57.09. 
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proceeds at his peril. 

Statutory arbitration in Florida has little 
advantage over common law arbitration since 
future disputes provisions are not enforce- 
able under the statute.** Despite the Su- 
preme Court’s description of arbitration as 
“this admirable domestic forum’** and the 
declaration that “Everything is to be pre- 
sumed and every reasonable intendment 
made in favor of an award** and that arbi- 
tration agreements ... have worked to the 
material advantage of parties litigant and 
are looked on with favor by the courts,”** 
the Court has required careful adherence 
to the somewhat nebulous requirements of 
the statute.** Indeed the tendency toward 
strictness of construction seems to have 
been increasing since the turn of the century, 
when it was held in Readdy v. Tampa Elec. 
Co.** that arbitration statutes are deroga- 
tion of the common law, thus necessitating 
strict compliance with the statutory require- 
ments. A recent decision of the Court, 
Fenster v. Makovsky,** held a clause in a 
partnership agreement for settlement of dis- 


31. Steinhardt v. Consolidated Gro. Co., 80 Fla. . 
531, 86 So. 431 (1920). 

32. Blood v. Shine, 2 Fla. 127 (1848). 

33. Id. 

34. Internat’l. Realty Association v. McAdoo, 87 
Fla. 1, 10; 99 So. 117 (1924). 

35. O'Bryan v. Reed, 2 Fla. 448 (1849). Agreement 
to open award made but not carried out, held: 
motion to confirm cannot be granted because 
agreement invalidated original agreement. Cozr- 
etter v. Huertas, 14 Fla. 270 (1873). No written 
agreement award must be made rule of court, 
though reference was in writing. Payne v. 
McElya, 90 Fla. 900, 107 So. 241 (1925). Award 
made and filed with court but not recorded, 
therefore award invalid. 

36.51 Fla. 289, 41 So. 535 (1906). 

37.67 So. 2d 427 (1953). 


An extensive legislative program was proposed to 
the Board of Governors by Family Law Committee 
Chairman Tom Collins of St. 
shown here with Sixteenth Circuit Board member 
William V. Albury of Key West. 


Petersburg, at left. 


putes by arbitration “voidable”** for the 
reason that 
. parties cannot by such a private 
executory contract oust the courts of 
the jurisdiction vested in them by law 
or irrevocably debar themselves from 
appealing to the established tribunals 
of justice.” Sebring, J.*° 
Professor David S. Stern has pointed to 
the Fenster case as another indication of 
the need for a new arbitration law be- 
cause “This decision makes the law in 
Florida clearly of an anti-arbitration nature 
at this time.*® 


Common Law Procedure 


Common law arbitration in Florida may 
not be brought under the statute in whole 
or part.*' Nor will an arbitration award 
not fulfilling the statutory requirements be 
treated as a common law award, but a plea 


of arbitration and award in bar will gen- 


erally be upheld.“* The majority of the 
decision concern appraisals, usually where 
amounts were to be estimated. ** The Court 
has allowed awards made under future dis- 


38. Id. at 429. 

39 Id. This is the first Florida decision to cite 
STURGES, op. cit. supra. For specific com- 
ment on arbitration in Florida see STURGES 
§§ 97, 162, 208, 246, 317, 380, 432. 

40. Communication to Members of the Florida Bar 
Committee on Continuing Law Reform from 
— S. Stern, Advisor, dated November 12, 

41. STURGES, op. cit. supra § 2. 

42. Finigan v. L’Engle, 8 Fla. 413 (1859) Readdy 
v. Tampa Elec. Co., supra. 

43. Blood v. Shine, supra (partnership); Finegan 
v. L’Engle, supra (engineer’s estimate) Wilcor 
vs. Stephenson 30 Fla. 377, 11 So. 659 (1892) 
(architect’s estimate); Summerlin v. Thomp- 
son, 31 Fla. 369, 1250, 667 (1893) (architect’s 
estimate). 
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putes provisions to stand where appraisal 

was the primary function of the arbitration 

because clauses refer to determination of 
“|... amounts rather than Jiabilities and 
therefore do not fall within that class 
of arbitraments that undertake to oust 
the courts of their jurisdiction, and that 
are, therefore, obnoxious to the law.” 
Hanover Fire Ins. Co. v. Lewis. 
Taylor, J.*' 


The Court has been tolerant of appraisals 
in regard to notice and necessity of hear- 
ing’* or adherence to designated rules 
--where no objection was made by a party 
before the award‘® on the grounds that 
the arbitrators were “mere appraisers.” ** 

Occasionally, however, the Court has 
balked at upholding contracts providing for 
appraisement under a _ future disputes 
clause;‘* and in the Glen Falls case the 
court opened the doors to a broad attack 
on a common law award because of an 
error in applying a rule of law in the ap- 
praisement of an insurance loss.*° This in- 
dicates that the nature of the arbitration 
appraisement was misunderstood to the ex- 
tent that the Court went behind the award 
to examine the merits of the case, leaving 
the future of appraisement awards in con- 
siderable doubt as to their invulnerability to 
44.28 Fla. 209, 242 (1891). Cf. STURGES, op. cit. 

supra § 20. 

45. Cassara v. Wofford, supra, Florida Yacht Club 

v. Renfroe, 67 Fla. 154, 64 So. 742. (1914). 

46. Cassura v. Wofford, supra. 
47.Id. at 107. Florida Yacht Club v. Renfroe, 

supra, at 163. 

48. Steinhardt v. Consol. Gro. Co., supra (future 
disputes in a sale). 


49.Glen Falls Ins. Co. v. Gulf Breeze Cottages, 
38 So. 2d 828 (1949). 
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When the Board of Governors met in Jacksonville 
in January, the Jacksonville Bar Association welcom- 
ed the Board at a social affair which gave President 
J. Lance. Lazonby, right. an opportunity to present 
the annual presidential volume to his predecessor, 
immediate Past-President Donald K. Carroll of Jack- 


sonville. 


attack.*” In summary, it may be said that 
common law arbitration in Florida is an 
uncertain business, at best, in view of the 
decisions to date. 


The Present Use of Arbitration in Florida 

The relatively few appellant opinions 
handed down concerning arbitration indi- 
cate that arbitration is seldom employed in 
contracts or agreements, in view of the 
fact that appellate review is easily obtained 
in Florida. So many gaps exist in the statute 
and in the common law doctrine of the state 
that it is difficult to assume attorneys would 
employ the procedure in light of its un- 
sure course. 


The writer has attempted to poll a repre- 
sentative cross-section of The Florida Bar 
in order to determine, inter alia, the various 
types of agreements in which attorneys in- 
clude arbiration clauses.°* Forty-eight per 
cent of the lawyers polled indicated that 
they rarely or never included future dis- 
putes clauses in agreements. Eighty-three 
per cent of the lawyers used future disputes 
clauses in labor contraces; in fact, the ref- 
erences to labor in many answers seemed to 
reflect a belief that arbitration was pri- 


50. Id. 

51. A questionnaire was mailed to 100 lawyers with 
an explanatory letter. An effort was made to 
get a cross-section of Florida practice taking 
into consideration (a) geographic location, (b) 
type of practice, (c) length of practice and 
age. The questionnaire had as its purpose: 
(1) the determination of the variety and fre- 
quency of arbitration use, (2) the experience 
and knowledge of lawyers in reference to arbi- 
tration, (3) the attitude of lawyers toward 
arbitration. Some 170 lawyers returned the 
questionnaire and several took the time to 
write at greater length. This survey is cited 
hereinafter as QUESTIONNAIRE. 
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marily a procedure for the adjustment of 
labor disputes. Not a few lawyers com- 
mented that their lack of knowledge about 
arbitration was due to the fact that they 
did not handle “labor” cases and thus had 
no occasion to use arbitration provisions. 

Generally future disputes provisions have 
been employed in the following industries: 
citrus, paper and pulp wood, and occasion- 
ally cattle-raising.©” The extent to which 
such provisions are used cannot be de- 
termined without further study, but appar- 
ently the use is not extensive if the poll 
conducted is a criterion. 

The number of foreign trade agreements 
containing is restricted, except perhaps in 
the Tampa area.** The American Institute 
of Architects’ standard contract containing 
an arbitration clause has wide use in the 
construction industry. The most extensive 
application of future disputes clauses for 
arbitration seems to be in partnership agree- 
ments. The limited use of future disputes 
provisions is no surprise in view of the low 
odds of enforcing such a provision under 
the statute or common law. 


In answer to a query as to whether clients 
were ever advised to submit disputes to ar- 
bitration rather than litigation, about a 
third of the lawyers replied that they 
recommended such action. The remaining 
lawyers were about equally divided in ad- 
vising such action frequently or not at all. 

The disputes usually recommended for 
52. Communication to the author from Joseph S. 

Murphy, Public Relations Vice-President, Amer- 

ican Arbitration Association, dated December 


8, 1954. 
53. Communication, supra. 
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arbitration instead of litigation were mostly 
in the nature of an appraisal, such as bound- 
ary lines, damages where liability has been 
ascertained, building contracts, rent clauses 
in leases, property valuation, insurance, and 
matters requiring technical or professional 
determination. Lawyers preferred to sub- 
mit the existing disputes to common law 
arbitration rather than the risky statutory 
procedure in 67 per cent of the cases. 


Two-thirds of the attorneys stated that 
they favored arbitration as a means of set- 
tling disputes, while 20 per cent had no 
opinion, leaving the remainder unfavorable 
to the process. Comment on the desirability 
of arbitration varied across the spectrum. 
Many lawyers expressed no opinion. Others 
indicated by their answers that they favored 
it for fact-finding or appraisal use. A few 
lawyers had difficulty in getting clients to 
agree to arbitration. None expressed him- 
self as opposed to revision of the present 
statute, and a few definitely favored re- 
vision. 

In answer to the query whether they were 
familiar with the present arbitration statute, 
84 per cent replied in the affirmative, but 61 
per cent expressed no opinion as to whether 
the statute should be revised, and only 23 
per cent favored revision. Comment from 
those lawyers who favored revision was 
vociferous. No lawyer defended the present 
statute by way of comment. 

About half of the attorneys queried had 
participated in an arbitration proceeding at 
one time or another, and of those, 68 per 
cent had participated as counsel. Some 23 
per cent had participated as arbitrators, and 
9 per cent had been parties to an arbitration 
proceeding. The number of arbitrations 
participated in as counsel was small on the 
average, but a handful of lawyers had ex- 
perience in 20 or more arbitrations. 

Lawyers who replied thought that their 
colleagues did not favor arbitration or else 
were probably neutral; but 21 per cent be- 
lieved that the use of arbitration in the 
state is increasing. 

Only one lawyer had ever handled a case 
involving the U.S. Arbitration Act. Eight- 
een per cent were familiar with the Rules 
of the American Arbitration Association as 
commercial arbitration and 13 per cent were 
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familiar with the labor rules. About 15 
per cent of the attorneys stated that they 
did provide for the use of the Association’s 
Rules in commercial or labor disputes, but 
even these used the Rules infrequently. At 
present, there are over 90 arbitrators on 
the National Panel of the American Arbi- 
tration Association in Florida. 

Results of the survey lead to the con- 
clusion that Florida attorneys are generally 
unfamiliar with arbitration as a process, 
except in its appraisal aspects. Those law- 
yers who desire to use arbitration complain 
that they are hampered by the inadequate 
statute now on the books and by the status 
of common law arbitration under the case 
law decision of Florida. 

Hope For The Future: 
A Proposed Statute 

The Florida Bar Committee on Continu- 
ing Law Reform has proposed a statute,”* 
embodying the ideas established by Profes- 
sors Stern and Troetschel in a recent ar- 
ticle.®° 

Since the Florida Legislature will meet 
next in the spring of 1957, an analysis of 
the proposed statute seems proper at this 
juncture. 

The statute provides for the submission 
in writing of present or future disputes to 
arbiration.°” Such agreements are to be 
enforceable and irrevocable. All arbitra- 
tions provided for in agreements made 
within the state are to be governed by the 
statute*’ unless the parties specifically pro- 
vide otherwise®* thus eliminating common 
law arbitration except where the parties par- 
ticularly desire it. 

Labor disputes as to wages, hours or em- 
ployment are now covered by the proposed 
statute. The proposed statute specifically 
provides that agreements to arbitrate shall 
be valid “. . . without regard to the justi- 
cable character of the controversy.”*” 

54. Cited hereafter as Proposed Statute. 
55.STERN & TROETSCHEL, note, supra. The 
need for an Arbitration Law is stressed by 

Stern and Troetschel. Therefore it seems apro- 

pos to compare the Proposed Statute with the 

New York Law. 

56. Proposed Statute § 1. 

57. Id. § 1(b). 

58. Id. § 1. 

59. Proposed Statute § 1. Compare FLA. STAT. § 

57.02 (1953) ‘An arbitration may be made 

... by... filing in the court which would have 


jurisdiction of the controversy if it were not 
submitted to arbitration...” 
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The limitation of the New York Arbi- 
tration law prohibiting arbitration where 
one of the parties is an unfit or is in- 
competent,” or where the controvesy in- 
volves real property in fee or for a life 
estate,** have not been carried over into 
the proposed act. 


Motions may be in any court of record 
having jurisdiction of the parties and sub- 
ject matter, provided they are in writing.” 
A stay of proceedings in legal or equitable 
actions may be had on motion, even as to 
portions of the action which are sever- 
able.** 


Motion to proceed may be had by ap- 
plying to the Court for an order®™ and by 
serving notice on the party alleged to be 
in default in the manner that a summons 
is served in a civil suit, which is usually 
by mail. * If the Court finds that a sub- 
stantial issue is raised as to the existence 
or validity of the arbitration agreement, it 
will immediately proceed to trial of the 
issue,** and either party may demand a 
jury trial." To raise an issue as to the 
validity or existence of the arbitration 
agreement, a party must “set forth evi- 
dentiary facts raising such an issue” while 
moving for a stay of arbitration within ten 
days of notice of intention to arbitrate,”* 
or by contesting a motion to compel arbi- 
tration.** Failure to move for a stay or to 
contest the motion within ten days after 
notice bars a party from contesting the 
validity or existence of the agreement at 
a later date.”° 


Arbitrators may be appointed by the 
court on motion of any party when no 
method for appointment is prescribed in 
the agreement,’ or when the arbitrators 
have not been appointed within the time 
prescribed in the agreement," or in cases 
where the arbitrators selected cannot agree 


60.Id. § 1448(1). 

61. Id. § 1448(2). 

62. Proposed Statute § 2. 

63. Id. § 3. Compare N. Y. CIV. PRAC. ACT § 1451. 

64. Id. § 4(2). 

65. FLA, RULES. CIV. PRO. § 1.4 (1954). 

66. Proposed Statute § 3. 

67. Id. § 4. 

68. Id. 5(a). 

69. Id. 5(b). 

70.Id. § 5(a), § 6 Compare N. Y. CIV. PRAC. 
ACT. § 1458 (2). 

Tl. Id. § 5(a) Compare N. Y. CIV. PRAC. ACT. 

§§ 1452, 1453. 
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on a third arbitrator,”* or when an arbi- 
trator cannot function for some reason.** 
If the agreement is silent as to the num- 
ber of arbitrators, three shall be appointed 
by the Court.” 

Provision is made for notice of time and 
place of hearing by the arbitrators.”* Ar- 
bitrators have power to subpoena witnesses 
or documents.” Depositions may be taken 
in the regular manner.”* 

An interesting feature of the proposed 
law is the absence of an oath requirement 
for the arbitrators." The award must be 
in writing*® and must be signed by a ma- 
jority of arbitrators,*' but the objection- 
able features of the New York Law to effect 
that the award must be “subscribed in 
like manner as a deed to be recorded” are 
happily missing.** One wonders, however, 
if the absence of a provision for an oath- 
taking may not cause some of the judiciary 
to cast a jaundiced eye at arbitrations con- 
ducted under this statute. All arbitrators 
and umpires must conduct the hearing, but 
a majority of them can determine any 
question and render a final award,** even 
if an arbitrator withdraws during the course 
of the arbitration after the commencement 
of the first hearing.** If the party does 
not appear within a reasonable time after 
notice, the arbitrator may proceed ex 
parte.*° 

If the submission agreement does not fix 
a time within which an award must be 
made, the award shall be made within a 
reasonable time after the close of the pro- 
ceedings.** The Court issuing an order di- 
recting arbitrators to proceed can set a 
time within which the award must be made 
or lose its legal effect.** 


Section 14 gives the court wise authority 
to make any order or decree necessary to 


78. Id. § 12. 

79. See N. Y. CIV. PRAC. ACT. § 14355. 
80. Proposed Statute § 15. 

81. Id. 


82.N. Y. CIV. PRAC. ACT. § 1460. 
83. Id. § 7. 
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ae 72. Id. § 5(b). 
73. Id. § 5(c). 
74. Id. 
15. Id. 
16. Id. § 7. 
17. Id. § 11. 
84. Id. § 8. 
85. Id. 
86. Id. § 9. 
87. Id. 
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insure proper arbitration, to protect prop- 
erty involved, or to secure award satisfac- 
tion.» The powers of the court in en- 
forcing any order granted are to be lib- 
erally construed.** 

After the award is made and transmitted 
to the parties or their attorneys by the 
arbitrators, any party can move to confirm 
the award, provided he does so within 
one year after the award is made;°° and 
the court must grant the award unless an- 
other party moves to vacate, modify or 
correct the award.*' 

The grounds for vacating the award un- 
der the statute are typical of most arbi- 
tration statutes: Corruption, fraud, miscon- 
duct, exceeding powers, invalid submission, 
etc.** The section on vacating awards is 
identical in part to the New York Statute.” 
A significant addition is the phrase, 

“An award shall not be vacated upon 
any of the grounds set forth above, un- 
less the court is satisfied that substantial 
rights of the parties were prejudiced 
thereby.”** 

The phrase is typical of the proposed 
statute’s tenor. Draftsmen seem to have 
done their best to eliminate technical pegs 
on which a court unfavorable to the arbi- 
tral process might hang its hat. At any rate, 
the scriveners of the Florida Statute were 
considerably more restrained in wordage 
and in technicality than their New York 
brethren have been. 

A possible source of trouble may be the 
prefactory paragraph in sections 17 and 18 
of the Florida statute which follow the 
New York Act,*® in providing that applica- 
tions to vacate or modify may be made 
by “. .. any party to the arbitration:” 
In Matter of I. Miller & Sons,°* the New 
York Supreme Court held that persons not 
parties (in this case, union members) did not 


88. Id. 

89. Id. § 14. No N. Y. section comparable. 

90. Id. § 15. Compare N. Y. CIV. PRAC. ACT. § 
146 


0. 

. § 16. Substantially identical to N. Y. CIV. 
PRAC. ACT § 1461 except phrase ‘“‘... or un- 
less award is otherwise unenforceable under 
section fourteen hundred fifty-eignt,’’ is ex- 
cluded. 

1%. 

93. N. Y. CIV. PRAC. ACT. § 1462. Compare 1462 
(3) and Proposed Statute 17(d). 

94. Proposed Statute § 17. 

95.N. Y. CIV. PRAC. ACT. §§ 1462, 1462-a. 

96. 195 Misc. 20, 88 N. Y. S.2d. 573 (1949). 
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have sufficient standing to make application 
for an order to stay arbitration. Petitioners 
could not contest the arbitration as third 
party beneficiaries of the labor contract 
since they denied the validity of that agree- 
ment.** The situation might arise whereby 
union shop employees could not contest a 
labor contract arbitration award for lack 
of standing. Perhaps the wording of the 
statute might be broadened to allow persons 
not parties to move for a stay or to vacate 
where the court deems the applicants to 
be sufficiently affected by an award. 

The section dealing with motions to 
modify or correct awards is substantially 
the same as the New York section 132.°* 

The remainder of the proposed statute is 
closely modeled after the New York Act, 
with the exception of section 1468, which 
is omitted in the proposed statute.*° 
Evaluation 

Taken as a whole, the statute proposed 
by The Florida Bar Committee on Con- 
tinuing Law Reform embodies the most de- 
sirable elements of the New York Act; 
yet it is more lucid and less complicated 
than that law. If enacted, the proposed 
statute will permit Floridians to resort to 
a speedy and inexpensive forum without 
the peril that now accompanies such action 
under the present statute and common law 
decisions of the state. 


The arbitration process proposed by The 
Florida Bar Committee is easy to under- 
stand and easy to use: Lawyers who now 
profess ignorance of the arbitral process 
will not find it difficult to acquaint them- 
selves with the procedure. 


Representatives of management and labor 
will regret that labor arbitration has been 
excluded, but this exclusion should not be 
grounds for denying purely commercial ar- 
bitration to the business community of 
Florida. 

The early enactment of the proposed 
statute, then, will give the state another 
element in the healthy legal climate neces- 


- sary to attract domestic and foreign com- 


merce to Florida. 


97. Id. 

98. Proposed Statute § 18, N. Y. CIV. PRAC. ACT. 
§ 1462-a. 

99.N. Y. CIV. PRAC. ACT § 1468. Death or in- 
competency of party. 
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Bernard Arbuse of West Palm Beach, member of the Committee on 
Continuing Law Reform, here outlines the general background behind 
the committee’s recent recommendation to the Board of Governors of 
a modern arbitration statute. A graduate of New York University. 
Arbuse is a member of The Florida Bar and the New York Bar. Since 
1951, he has been a member of the National Panel of the American 


Arbitration Association. 


The General Case for Arbitration 


Es RECENT SPECTACULAR rise in both 
population and industry in Florida has 
focused attention upon the need for speed- 
ier means of resolving many types of 
disputes. The answer to the problem is 
arbitration. 

Simply defined, arbitration is an agree- 
ment between contending parties to submit 
their dispute and to adhere to the decision 
of an unofficial third party, chosen or ac- 
cepted by them as the arbitrator. This 
amounts to making a determination, after 
hearing both sides of the story, without 
being bound by any rules of evidence of 
law or equity. It is not sacrilegious to sub- 
mit that in this fashion substantial justice 
can be and is done to both sides. To coin 
a phrase—arbitrium est judicium boni viri, 
secundum aequum et bonum—an award is 
the judgment of a good man according to 
justice. 

In order to approach this problem ob- 
jectively, the Bench and Bar must appreciate 
that from time immemorial there have been 
peaceful ways and means of settling disputes 
outside a court room. The most advanced 
state in the nation in its approach to this 
problem has been New York. It has a very 
liberal arbitration statute, under which dis- 
putants can agree among themselves, either 
before or after a controversy, to submit it 
to arbitration; and their consent in writing 
is all that is required to set the wheels of 
arbitration in motion. It is there quite com- 
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mon for attorneys, in drawing an agree- 
ment, to include a provision that in the 
event of any dispute the same shall be 
resolved by arbitration. A number of private 
and non-profit organizations exist in the 
state of New York which were created and 
designated by various industries, such as the 
textiles and building trades, which have re- 
duced litigation among their members to a 
minimum. Over 25 years ago, some public 
spirited citizens created the American Arbi- 
tration Association, a non-profit organiza- 
tion supported by voluntary contributions, 
whose purpose was to offer to anyone who 
sought its services, panels of public-minded 
men, consisting of doctors, lawyers, engi- 
neers, architects, and executives of industry 
who served without compensation as arbi- 
trators in disputes of any and every kind, 
regardless of amount involved. The Associa- 
tion has made arbitration a success, and 
litigants do not hesitate to submit their prob- 
lems to members of their panels. When an 
agreement contains a provision to arbitrate, 
the courts of New York will enforce it. If 
the litigants cannot agree upon the arbitrator 
and method of arbitration, the court will 
appoint an arbitrator. 

Whether appointed voluntarily by the 
parties or by the court, an award by the 
arbitrator may be entered as a judgment of 
the court. However, in most instances in 
which a dispute arises and the contract calls 
for arbitration, the disputants welcome the 
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opportunity to select their own arbitrator 
rather than have a court-appointed one. In 
actual ‘practice, it has been found that an 
arbitrator who is conversant with the in- 
dustry and its problems is more apt to render 
a decision palatable to both sides and de- 
cidedly within the realm of substantial jus- 
tice. It has also been found that one arbi- 
trator, impartial as to both sides, is more 
effective and efficient than three arbitrators, 
where each side chooses one and _ these 
choose a third. In the latter instance, we 
have what amounts to a double arbitration, 
the litigants presenting their side and then 
the chosen arbitrators trying to influence the 
impartial one. This only results in wrangling 
and delay and is not reconmended for ef- 
fective arbitration. 


It is submitted that the best and most 
effective method is the procedure followed 
by the American Arbitration Association. 
The Association has a simple form of sub- 
mission wherein both sides agree to submit 
their dispute to an Arbitrator under the rules 
of the Association. Each side sets forth a 
simple statement on the submission paper as 
to the dispute and contention on both sides. 
No legal pleadings are involved. Depending 
upon the nature of the dispute, the Associa- 
tion will draw from its panels men of ex- 
perience in such controversies. The arbi- 
trator may not necessarily be a lawyer. 
Usually, the Association submits a list of 10 
names to both sides to indicate preference. 


After the selection of the arbitrator, a day 
is set for the hearing and both sides are 
notified to attend. The Association furnishes 
hearing rooms and clerical help and takes 
care of all notices. Each of the litigants is 
charged a nominal fee for each hearing. The 
arbitrator is not paid, either by the Associa- 
tion or by the contending parties. Both sides 
may attend with and usually have attorneys 
who may examine and cross-examine and 
argue. The arbitrator is not bound by any 
rules of evidence and can hear and accept 
whatever he deems necessary to get at the 
core of the dispute. Attorneys have found 
that in complicated mechanic’s liens actions, 
they have been able to accomplish in a few 
hours what would have taken a few weeks 
of trial in a court action. 

To bring the average case to trial in a 
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court of law takes no less than six to nine 
months. To bring a hearing on for arbi- 
tration has been done in a relatively few 
days. A lawyer usually has a complete brief 
case of papers, his litigation file, when he 
enters the court room for trial. The client, 
his exhibits and witnesses are all that are 
required to commence an arbitration pro- 
ceeding. We must not forget that only one 
page sets forth the statement of controversy 
in arbitration. The problem of stenographic 
help is almost completely by-passed. And 
strangely enough, the lawyers representing 
the arbitrating parties make the very same 
fees since the client is only interested in the 
result and is almost always completely igno- 
rant of the time and effort required to pre- 
pare a case for trial. From a time basis the 
attorney has come out way ahead. Upon the 
conclusion of all testimony, the arbitrator, 
it has been found, makes his determination, 
referred to as the award, within 48 hours. 
In almost every instance, the defeated party 
accepts the same, either by making payment 
or proceeding with the course of conduct 
indicated by the decision. Failure to do so 
results in an immediate judgment by a desig- 
nated court. This is accomplished by the 
attorney for the victor moving to confirm 
the arbitrator’s award in accord with the 
judicial arbitration law. Arbitration is thus 
effective as an end to litigation since a deci- 
sion has the effect of a judgment so that the 
matter will be, for all purposes, concluded. 


Arbitration, instead of taking away any 
judicial gloss from the robes of the judiciary, 
has, instead, removed a tremendous burden 
from the shoulders of judges. Arbitration, 
wherever effective, has had the full and 
complete cooperation of the Bench. Arbi- 
tration, to be effective, must be on a very 
high plane, and the arbitrators must be men 
of reputation, integrity and honesty readily 
accepted by the community. It has been 
found that leaders in a community will read- 
ily lend their services and time, gratis, as a 
public service, and the men selected have 
considered it an honor to serve. Litigants 
have welcomed arbitration as a speedy means 
to resolve their differences. Instead of a 
building project being stalled for months 
over some dispute, we have the affair resolv- 
ed in a matter of days. Instead of an in- 
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In February, the Judicial Council of Florida held its first meeting under the chair- 
manship of Supreme Court Justice Stephen C. O’Connell, named by Governor Collins 
to succeed Justice Elwyn Thomas, who resigned after serving as first Chairman of the 
Council. The Council is continuing its study of the trial court structure looking toward 
comprehensive proposals for submission to the 1959 session of the Legislature. Cur. 
rently the Council is actively engaged in preparing studies and making recx 


to the Legislature to implement and assure the success of the new district eapiilate 
courts, approved by the voters last November in a constitutional amendment. Council 
members are pictured above. Seated, left to right, are Perry Nichols of Miami: Herbert 
Bayer of Jacksonville: Judge L. L. Parks of Tampa: Justice Stephen C. O’Connell, 
Chairman; Richard J. Gardner of Quincy: Ralph Nicholson of Tallahassee, Vice Chair- 
man; Judge Robert L. McCrary of Marianna. Standing, left to right. are Walter Caldwell 
of Auburndale; J. Wilbur James of Panama City; Allen Morris of Tallahassee, Secretary: 
Robert O. Lodmell of Lake Wales: William A. McRae, Jr., of Bartow: Charles J. Simonin 


of West Palm Beach; and Charles Tom Henderson of Tallahassee. 


dividual being faced with unemployment 
problems or a possible injunction preventing 
him from making a livelihood, the entire 
affair is speedily consummated and both 
sides can then go about their business. In 
practice, arbitration has protected both big 
and small. The large manufacturer can’t at- 
ford stoppages, and the worker can’t afford 
being out of work indefinitely. Arbitration 
properly administered has proven to be a 
panacea for those involved in disputes or 
litigation. 

Strangely enough, despite their fears and 
apprehensions, the legal profession has bene- 
fited to the same extent as its client, from 
the advent of arbitration. It has lost no legal 
business since both sides still call on counsel 
for aid and advice. The lawyer has devoted 
less time to his client with the result that 
he has more time for all of his clients. In 
effect, the burden upon the attorney is ef- 
fectively reduced without impairing his in- 
come to any extent. A survey of lawyers 
who do practice arbitration will show per- 
haps a higher income ratio. 
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Naturally, lawyers have always been the 
defenders of the faith and the protectors of 
the oppressed. In this connection, it is dif- 
ficult to overcome the legal prejudices and 
safeguards built up these many centuries 
which we now call the Rules of Evidence. 
It must be admitted that these rules are for 
those who can afford them. Because of the 
fact that throughout the country there are 
continually disputes which have been placed 
in the small category, the courts themselves 
have found that in order to dispense sub- 
stantial justice, many of these rules have to 
be dispensed with. The result has been the 
Small Claims Court. Its astonishing success 
has been due primarily to the speed with 
which it has obtained results. It has further 
been found that those appearing in said 
Small Claims Courts have been more than 
satisfied with its results. Arbitration has been 
procuring for all, both large and small, the 
same effective results. It has been found that 
it is not necessary for one to be invested 
with a robe to dispense justice. Faith in one’s 
fellow men to do the right thing has been 
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the cause of the acceptance and success of 
arbitration. 

Of necessity, arbitration must be confined 
to disputes arising out of commercial trans- 
actions or agreements. Primarily, it deals 
with questions of fact and the truthfulness 
of the parties. Damage suits, although a 
majority of the disputes before our courts, 
cannot be arbitrated voluntarily because of 
a third factor, the insurance company. There 
have been instances when the court has 
appointed an arbitrator to hear and de- 
termine in such suits; however, such an arbi- 
trator is actually an official referee. For 
the time being, arbitration should be limited 
to problems arising from commercial in- 
tercourse. 

The advantages to the state of Florida 
would be spectacular. The present land 
boom, with sub-divisions and building devel- 
opments throughout the state, calls for the 
speedy determination of any and all disputes 
arising in this industry. In this fashion, there 
will be no hindrances or road-blocks to con- 
tinuous and steady improvements and prog- 
ress. Florida is becoming a center of Central 


and South American business. Time is of 
the essence of all contracts, and Florida can- 
not afford to have disputes with her South 
American neighbors that cannot be quick- 
ly resolved. A business man wants action, 
not justice a year from now from some 
court. Delayed justice results in injustice 
and a speedy solution to disputes is always 
welcome to a business man. Florida must 
protect its tremendous citrus industry against 
spoilage by litigation. Immediate determina- 
tion by arbitration of disputes involving this 
industry is absolutely essential. Florida is 
continually seeking new industries to bolster 
its economy. The airplane and concrete 
manufacturers have recently indicated their 
faith in Florida by anouncing the purchase 
of tracts of land in Florida for new factories. 
It is our duty to aid these people in making 
it possible to put an end to protracted dis- 
putes and litigation that might arise in set- 
ting up their plants and in doing business 
in the state. They should know that their 
advent in Florida will be made trouble free. 
Arbitration will materially aid in bringing 
this about. 
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Parks M. Carmichael of Gainesville is the Chairman of the Real 
Property. Probate and Trust Law Section of The Florida Bar. Major 
project of the Section this year has been work leading to the ultimate 


adoption of uniform title standards in Florida. 


Florida Title Standards—Why? 


HERE is a definite movement throughout 
Bb United States, fostered upon neces- 
sity, to adopt standards to be applied by the 
lawyer in considering certain of the prob- 
lems arising in the transferring of either 
real or personal property. Recognizing that 
the professional responsibility of the lawyer 
extends beyond service to his individual 
client, but is also an obligation to see to it 
that our legal practices and rules which 
guide men’s actions are consistent with mod- 
ern needs and are effective to meet those 
needs, it is our responsibility to do some- 
thing about the chaotic conditions that now 
exist, caused in a large part by our failure 
to accept that responsibility. As applied to 
real property, this obligation means that the 
lawyer must supply a system that will en- 
able an individual to buy and sell a piece 
of land with reasonable speed and reason- 
able certainty that he gets what he bargains 
for. Any rules or any practices which are 
not consistent with this objective must be 
changed, if our system is to survive. 

One of the most effective modern 
methods to meet this responsibility in this 
particular field has been uniform title stand- 
ards. This is not new elsewhere. Beginning 
in 1924 in Livingston County, Illinois (see 
VA. L. Rev. vol 39, page 11) the movement 
has spread until at least 20 states now have 
some uniform standards which are applied 
by examiners. Several others are consider- 
ing their adoption, and in some other states 
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by Parks M. Carmichael 


there are local standards, adopted by cities 
or counties, and having limited application, 
but which do serve the geographical areas 
in which they are effective. 


The first real interest in a uniform title 
standards movement in Florida stems from 
a speech made by Professor John C. Payne 
of the University of Alabama at the Annual 
Convention of The Florida Bar held in St. 
Petersburg in 1954. We are grateful to the 
Lawyers’ Title Guaranty Fund for securing 
Professor Payne. The Junior Bar Section 
adopted this important project and started 
work in this field. By agreement this re- 
sponsibility was transferred to this Section. 
At this point it is beyond the ability of the 
writer to separate the steps taken in absolute 
logical sequence, but I shall attempt to tell 
the whole story so that each individual at- 
torney may judge what is being done and 
decide for himself whether or not this work 
deserves his cooperation. We have been 
fortunate in having the advice and counsel 
of so many people in this effort that I am 
fearful of naming them. However, we have 
had three missionaries from other states to 
address institutes held by the Section as a 
part of The Florida Bar, and since each 
has kindly consented to the use of any 
material he supplied, I am not hesitant in 
using any part that I feel expresses the 
problem and answer better than my own 
words. I specifically refer to Honorable 
Harlan Strong of the Minnesota Bar, Hon- 


Convention Committee members Vivian Scheatfer. 
Nelan Sweet and Edith Broida are shown with 1957 
Convention Chairman Milton Grusmark, standing at 
right. when the committee met last month in Miami 
Beach to discuss social activities for the next an- 
nual meeting of the Florida Bar. 


orable Perry Morton, Assistant Attorney- 
General of the United States in charge of 
the Lands Division of the Department of 
Justice, and Honorable Allen F. Smith, Pro- 
fessor of Law at the University of Michigan. 
The reasons for title standards are well 
stated by Mr. Morton. As he pointed out, 
and as pointed out elsewhere, the basic 
needs for title standards arises from the 
fact that title examiners tend to become 
hyper-meticulous (we in the field com- 
monly call it fly-specking). This tendency 
is traceable to a number of reasons. (1) 
Some examiners think that a title, in order 
to be marketable, must be free from every 
doubt. The requirement is actually that it 
be free from reasonable doubt. The mis- 
interpretation of this requirement is a cause 
for some of the title objections which frus- 
trate or at least delay the transfer of land. 
(2) The misconception that every title ex- 
aminer is a title insurer. As he expressed it: 
“Many examiners labor under the un- 
warranted impression that their liability 

is that of an insurer. Somehow, they do 

not understand that the law does not 
require an examiner to develop perfect 
accuracy; but protects him if he has 
exercised due care and prudence. The 
examiner often fails to remember that 

an abstract may show perfect record 
title, and yet the title may be complete- 

ly bad for reasons that do not appear 

on any abstract. Patton on Titles lists 

16 such possibilities. There may be 
more than that. Familiar examples are: 
Adverse possession, forgery, and un- 
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disclosed incompetency. One who goes 
through a real estate transaction cannot 
possibly escape all risks and cannot 
secure protection against all risks. It 
borders on the ridiculous to insist upon 
a perfect record, when perfection, even 
if secured, may be illusory. /t is the very 
essence of title examination standards 
that the examiner is not expected to 
insure a title, but will have fulfilled his 
duty under the law if he exercises 
reasonable care and common prudence.” 
He goes on to point out that a purchaser 
of land is primarily interested in obtaining 
the quality of ownership that he has bar- 
gained for. It does not satisfy him merely 
to get his money back if there is a failure 
of title. Title insurance may restore his 
pocketbook by paying a stipulated sum of 
money if there is a failure of title. But if it 
were the money the purchaser wanted, he 
wouldn’t have bought the land in the first 
place. Title insurance cannot assure that a 
title will not fail any more than fire insur- 
ance can assure that a frame building will 
not burn down. 


“(3) Some few unreasonable exam- 
iners, whose condition borders upon 
the psychopathic, develop an obsession 
for finding errors. Title standards can 
at least put such persons into the posi- 
tion of being the rule-breaker, and help 
to put an end to his conduct. (4) Fear 
of one’s own ability may cause hyper- 
sensitivity; (5) Fear of the next ex- 
aminer’s reaction, may be even more 
important. It comes as something of a 
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J. Rex Farrior, Jr., President of the Junior Bar Sec- 
tion, is shown reporting to the Board of Governors 
Farrior dis- 
cussed the Section’s annual Practical Legal Educa- 
tion Institute and its proposed “Legal Check-up” 


at the mid-winter legislative meeting. 


Program. 


shock to the lawyer-client relationship 
when your client comes into the office 
and tells you that the title which you 
approved for him to purchase has been 
rejected by the lawyer for the person 
to whom he is now planning to sell. 
This fear may be dissipated by title 
standards, at least on the points covered 
by them, when they are uniformly ap- 
plied by the members of the Bar. 
“There may be other causes of hyper- 
meticulosity, but whatever the causes 
may be, its presence in greater or lesser 
degree is the source of the demand for 
title standards.” 

After having arrived at the conclusion we 
needed some system of title standards in 
order to meet our responsibility to the 
public and as well as to help ourselves, we 
made further study to determine the form 
and kind we could best use in Florida. We 
found that there are two kinds in use in the 
United States. The first and most common- 
ly used are voluntary title standards. The 
other system, called legislative standards, 
is used in Nebraska only. It would appear 
at first blush that because of the natural 
characteristic of members of the Bar to be 
highly independent in thought and action, 
legislative standards would be more de- 
sirable and have more uniform acceptance. 
We found from the experience of other 
states that this was untrue. We found that 
the greatest weakness in title standards set 
by law was that laws are sometimes held 
unconstitutional and that if title standards 
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are adopted as law, they are inflexible and 
can only be changed by law, but if adopted 
upon a voluntary basis, they could and were 
quickly changed by the Title Standards 
Committee to meet the changing situation. 
We further found that there were two pop- 
ular misconceptions of title standards by the 
Bar generally. We point out those mis- 
conceptions in order to attempt to correct 
them. 

(1) Title standards are not a device to be 
used in the drafting of legal instruments or 
to strengthen a weak title, but are designed 
SOLELY for the purpose of assuring the 
public that the examiner will not overlook 
some principle of law and turn down a title 
that is in truth and in fact good. (2) Title 
standards are not cure-alls for all the prob- 
lems in real estate conveyancing, but upon 
points not already passed upon by the 
courts, should always be subject to amend- 
ment and additions to meet changing con- 
ditions. 

Your Title Standards Committee, after 
securing all of the available material in this 
field, decided to use the form of title stand- 
ards adopted in Michigan. The form of 
standard there is a voluntary standard. We 
feel that we have agreed upon what a stand- 
ard is in substance, but not in wording, so 
for the purpose of this discussion, I will use 
my Own concept as to proper wording. My 
conception is that a voluntary title standard 
is a voluntary agreement, uniform in nature, 
based upon law, either statutory or decision, 
to be used by the examiner, in considering 
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whether or not the evidence of title under action, very highly indeed. This spirit of 


consideration, supplies the quantity and 
quality of title required in that particular 
instance. 

We had already formed a Title Standards 
Committee with Honorable David P. Cats- 
man, 1630 Lenox Avenue, Miami Beach 39, 
Florida, as Chairman. We have submitted 
to the Board of Governors of The Florida 
Bar and secured their approval of the fol- 
lowing procedure in adopting title stand- 
ards. Proposed standards should be first 
considered by the sub-committee in a par- 
ticular field and their findings published in 
the Section Bulletin and The Florida Bar 
Journal, inviting criticism and suggestions. 
These suggestions should be funneled 
through the Chairman of the Committee 
(present Chairman and address_ given 
above). After receiving these suggestions 
and criticisms the proposed standard should 
be reconsidered by the sub-committee and 
then turned over to a style committee for 
refinement of wording. The work product 
of the style committee should be considered 
by the Title Standards Committee as a 
whole and, if acceptable, the proposed 
standard is ready for submission to the 
Board of Governors of The Florida Bar. 
If approved by the Board of Governors, 
such proposed standard would then become 
an official standard and published in The 
Florida Bar Journal as such. 


Your Committee Chairman went to Mich- 
igan to investigate. As a result of that trip 
he decided to invite Professor Smith to ap- 
pear at the Miami Beach Institute and tell 
us something of their experience in that 
state. Professor Smith gave us a thorough 
outline of the problem and solutions found 
in Michigan, and since it is so like our own 
situation I shall give to you portions of his 
discussion. 


“It seems to me that the seeds which have 
been sown will soon yield a crop of action 
which cannot help improving the task of 
the lawyer who is engaged in supervising 
real estate transactions. It is well known 
that lawyers are a notoriously independent 
lot of people. I would not have it any other 
way, and I am sure that each of you prizes 
his independence, both of thought and of 
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independence is one which must be pre- 
served and fostered. But that very inde- 
pendence sometimes makes it difficult to 
get the members of the Bar to work in 
concert, and to act as a body in furthering 
any particular project. It is not at all sur- 
orising that it takes many long hours of 
consultation, many tedious conferences, and 
many days of public institutes to get the 
organized Bar ready to act as a body, even 
on problems which are common to all its 
members. Yet we all know that such con- 
certed action is essential to the continued 
improvement of our legal system and its 
operation in modern society. Hence, vol- 
untary standards depend for their effective- 
ness upon their voluntary acceptance by 
the practitioners. Personally, I do not feel 
that this fact should be a deterrent to their 
adoption. Nearly twenty years of experi- 
ence in other states had demonstrated that 
the standards will be accepted by practi- 
tioners. Indeed, if our experience in Michi- 
gan is worth anything, it may be safely 
asserted that carefully drawn standards ap- 
proved by the Bar will be welcomed most 
wholeheartedly by the great bulk of prac- 
ticing lawyers. Our committee has received 
far more flowers than brickbats through the 
mail. And most of the brickbats have been 
directed, not at the general idea of standards 
(which are accepted as desirable), but at 
particular ambiguities which have arisen. 
May I also say, just briefly, that I think that 
standards should be left in the realm of vol- 
untary agreements and not enacted into 
statutes. 

“The history in most states has been a 
gradual growth of the number of standards, 
as new title problems arise, which are cap- 
able of being solved by title standards. It is 
highly desirable, it seems to me, to keep 
title standards in the realm of voluntary 
agreements, rather than to put them into 
legislative enactment. The problems which 
they can solve—principally the problem of 
oversensitive examiners—can be solved by 
the voluntary standards, accepted by the 
practicing members of the Bar. And experi- 
ence has shown that acceptance, however 
reluctant it may be at first, comes very 
quickly after the adoption of the standards. 
I should like to share with you four items 
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Leading the Real Property Institute held by the Lake-Sumter 
Bar Association in Leesburg are, seated, William G. Ward 
of Miami and Parks M. Carmichael of Gainesville. Standing. 
left to right, are County Judge W. Troy Hall, Jr., Secretary 
of the Association; Robert Pierce, Treasurer: and Repre- 
sentative C. Welborn Daniel, President of the Lake-Sumter 


Bar. (Orlando Sentinel photo) 


of experience which may be of significance 
to you if your state moves toward the adop- 
tion of uniform title standards for the state. 
“First, our experience indicates that a 
preliminary presentation of the standards 
to the Bar, or at least a large segment of the 
Bar, is highly desirable. I care not how 
carefully the drafting committee may have 
worked, nor how many revisions are made 
in committee, there will be some ambiguities 
which creep into the standards which are 
proposed. We have had the experience of 
revising a particular standard some six times, 
and then discovering, upon final considera- 
tion, that some changes in wording were 
essential to accuracy. We solved this prob- 
lem in Michigan by the cooperation of the 
Michigan Law School and the State Bar. 
We held an institute at Ann Arbor, at 
which the proposed standards were pre- 
sented, and discussed in considerable detail. 
An opportunity was proyided for criticism 
and for suggestions. We invited written 
comments after the close of the institute, 
which was held some six months before the 
annual meeting of the State Bar at which 
the standards were to be formally proposed. 
This procedure gave the committee an op- 
portunity to subject the standards to the 
rigorous scrutiny of more than 600 lawyers 
interested in land titles. The result was, I 
think, most beneficial to the committee. 
“Second, I would urge that your standards 
initially avoid problems of law which are 
too controversial. It is highly important, I 
think, that the general acceptance of the 
idea of title standards be accomplished with 
the first promulgated group of standards. 
This cannot be done if the standards get too 
much into areas of the law upon which 
there is a genuine and reasonable difference 
of opinion among responsible examiners. 
The first job is to get rid of nuisance objec- 
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tions which nearly everyone recognizes as 
nuisance objections. Once this is accom- 
plished, it is possible to move, by slow de- 
grees, into more controversial areas, where 
more deliberation may be required. Indeed, 
awhen there is a truly controversial problem, 
the remedy is usually not to be accom- 
plished by the adoption of a title standard, 
but by the adoption and promulgation of 
remedial legislation. 

“Third, I would like to recommend the 
practice which we adopted of supplement- 
ing the simple statement of the standard 
with hypothetical cases which are made a 
part of the published standards. In the first 
place, the development of hypothetical cases 
serves as a remarkably good testing ground 
for the accuracy and scope of the proposed 
standard. Many was the occasion upon 
which one of the committee members asked 
a hypothetical question which showed up 
the necessity for either a narrowing or a 
broadening of the language of the standard. 
Moreover, the carefully drawn standard is 
in part like a statute, and a few simple ex- 
amples of its operation serve to illustrate its 
application in a manner which cannot be 
achieved by any amount of explanatory 
text. In general, these hypothetical cases 
should show both the inclusionary aspects 
of the title standard and the exclusionary 
aspects of the standard. That is, one or 
more of the hypothetical cases should be 
those which are not covered by the stand- 
ard. In this manner, the operation of the 
standard is brought home most forcefully. 
Moreover, it seems to be highly important 
that title standards which are thus accom- 
panied by hypothetical cases, gleaned from 
the experience of the committee members, 
serve as a truly educational document to the 
young attorney who is just beginning his 
practice of the law. The first abstract that 
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a neophyte attorney has to examine may 
bring him to a frightful state of psychic 
shock. If he has been prepared, by study of 
the title standards, for some of the more 
common problems which he is likely to en- 
counter, this traumatic experience may be 
reduced to manageable proportions. They 
are a tremendous help to the young lawyer 
in making specific some of the generalized 
learning with which the law schools have 
endowed him. In this connection, I would 
like to urge that the drafting of the final 
standards and hypothetical questions be ac- 
complished by what might be called a style 
committee. Those of you who have ex- 
amined the recently adopted Michigan 
standards will have observed that every 
question is so framed that if the answer is 
“Yes” it means that the title is not subject 


to objection, whereas the answer “No” 


means in every case that it is properly 
objectionable and needs additional support. 
“Finally, I would like to urge that any 
committee which is charged with the re- 
sponsibility for drafting and recommending 
title standards be well represented geograph- 
ically. I suggest that in Florida, as in Mich- 
igan, the standards of abstracting are quite 
varied in different parts of the state. Ab- 
stractors in Miami, for example, may include 
in abstracts, as a matter of course, items 
which are never included as a matter of 
course in other parts of the state. We dis- 
covered, in working through the various 
title standards in Michigan, that an attor- 
ney’s idea of what constitutes a marketable 
title was often colored by the kind of ab- 
stract he was accustomed to receive. In 
many cases, it became highly important to 
consider the relationship between the pro- 
posed standard and the abstracting practices 
in a particular community. Hence, I would 
urge that a sufficient geographical repre- 
sentation be obtained to guard against the 
possibility of adopting standards which are 
not consonant with abstracting practices.” 
The first two suggested standards pub- 
lished in this issue of The Florida Bar Jour- 
nal are examples prepared along those lines 
for title standards in Florida which all of 
the panel members at the various discussions 
have agreed upon. 
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A standard should not only take into 
consideration the legislative acts, but the 
Constitutions of the State and the United 
States. The reason for voluntary standards, 
that can be speedily changed in this chang- 
ing age, rather than being hampered by 
legislative standards that can only be 
changed by the legislature, is readily appar- 
ent. We feel that if standards are voluntary 
and can be changed quickly by your future 
committee, if a Court decision makes them 
ineffective, rather than having them pub- 
lished as the law, such voluntary standards 
will best serve us in meeting our respon- 
sibilities. 

My conclusion and thoughts in this matter 
are my own and do not necessarily express 
the thoughts of the other members of The 
Florida Bar; however, I stand ready to de- 
fend them. Putting them in some form for 
your consideration, I find: 

1. We should have title standards. 

2. They should be voluntary. 

3. Your Title Standards Committee will 
carry out its assignment to a successful 
conclusion. 

4. We need additional remedial legislation. 

5. Any standard to be effective must be 
drawn with the present law and Con- 
stitution in mind, not future remedial 
legislation. 

6. The Florida Bar has a real opportunity 
to succeed in this work because we 

have: 

(a) An official Bar. 

(b) A Supreme Court that by its decisions 
shows a definite liberal trend to up- 
hold, rather than strike down any legal 
documents, unless that instrument or its 
execution violates our Constitution or 
laws. 

(c) A large amount of Constitution re- 
medial legislation. 

Your committee recognizes the necessity 
for additional implementing legislation. That 
is now being studied, and when adopted, 
proper standards to secure the benefit of 
this additional legislation will be prom- 
ulgated. 

Based upon these conclusions and my own 
study, I am confident that we can and will 
soon have workable title standards in 
Florida. 
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First Proposed Title Standards 


Report of 
Uniform Title Standards Committee 


In accordance with the plan adopted by the Executive Committee of the Real Prop- 
erty, Probate and Trust Law Section, it has been determined that suggested Uniform Title 
Standards be published as often as possible to invite criticism. Please reply to the under- 
signed. 


You are cautioned that these Uniform Title Standards have not, as yet, been accepted 
by The Bar of the State of Florida. They are presented here only for the purpose of 
inviting comment and discussion among all lawyers in Florida. After the Standards have 
received adequate study and comment, they will be presented to the Board of Governors 
of The Florida Bar for adoption. 
Davip P. CatsmMaAn, Chairman 
1630 Lenox Avenue, 
Miami Beach, Florida 

1. Rule of Idem Sonans 


STANDARD: DIFFERENTLY SPELLED NAMES ARE PRESUMED TO BE THE 
SAME WHEN THEY SOUND ALIKE, OR WHEN THEIR SOUNDS CANNOT 
EASILY BE DISTINGUISHED, OR WHEN COMMON USAGE HAS, BY COR- 
RUPTION OR ABBREVIATION, MADE THEIR PRONOUNCIATION IDENTICAL. 


Problem: Blackacre was conveyed to Lawrence Emery and Frederick Stephens as grantees. 
A conveyance is then executed by Laurence Emory and Frederic Stevens as grantors. May 
the discrepancy in spelling be disregarded: 

Answer: Yes. 


Authorities: Burroughs v. Hegeman, 33 So. 2nd 34, 334 U. S. 817, 92 L. E. D. 1747 
See 689.19 Fla. Stat. — 10 Yr. Stat. of Lim. 


2. Use or Non-Use of Middle Names and Initials 


STANDARD: THE USE IN ONE INSTRUMENT AND NON-USE IN ANOTHER 
OF A MIDDLE NAME OR INITIAL ORDINARILY DOES NOT CREATE A 
QUESTION OF IDENTITY AFFECTING TITLES, UNLESS THE EXAMINER IS 
OTHERWISE PUT ON INQUIRY. 

Problem A: Blackacre was conveyed to Lawrence Emery. A conveyance was then 
executed by Lawrence J. Emery. May identity of these persons be presumed? 

Answer: Yes. 


Problem B: Blackacre was conveyed to Lawrence Emery. A conveyance is then executed 
by Lawrence Joseph Emery. May identity of these persons be presumed? 
Answer: Yes. 


Problem C: Blackacre was conveyed to Lawrence J. Emery. A conveyance is then 
executed by Lawrence Joseph Emery. May identity of these persons be presumed? 
Answer: Yes. 


Authorities: Carlton v. Theeland,, 113 So. 117 Burroughs v. State, 17 Fla. 643. 
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3. Abbreviations 


STANDARD: ALL CUSTOMARY AND GENERALLY ACCEPTED ABBREVI- 
ATIONS OF FIRST NAMES AND MIDDLE NAMES SHOULD BE RECOGNIZED 
AS THE EQUIVALENT THEREOF. 


Problem: Blackacre was conveyed to L. Joseph Emery and Frederick Stephens as grantees. 
A conveyance is then executed by L. Jos. Emery and Fred’k Stephens as grantors. May 
identity of these grantors be presumed? 

Answer: Yes. 


4. Recitals of Identity in Conveyances 


STANDARD: A RECITAL OF IDENTITY, CONTAINED IN A CONVEYANCE 
EXECUTED BY THE PERSON WHOSE IDENTITY IS RECITED, MAY BE RELIED 
UPON UNLESS THERE IS SOME REASON TO DOUBT THE TRUTH OF THE 
RECITAL AND EVEN THOUGH IT HAS NO EVIDENTIARY VALUE UNLESS 
FOUND IN AN ANCIENT DOCUMENT. 


Problem A: Blackacre was conveyed to Joe Emery. A conveyance is then executed by 
J. Lawrence Emery “said J. Lawrence Emery being also known as Joe Emery” as grantor. 
May identity of the grantee and grantor be presumed? 

Answer: Yes. 


Problem B: Blackacre was conveyed to Laura Emery as grantee. A conveyance is then 
executed by Laura Graham, formerly Laura Emery, or (nee Laura Emery) as grantor. 
May identity of the grantee and grantor be presumed? 

Answer: Yes. 


5. Omission of Dates From Conveyances 


STANDARD: A CONVEYANCE IS VALID NOTWITHSTANDING THE OMIS- 


SION OF THE DATE OF EXECUTION OR THE DATE OF ACKNOWLEDG- 
MENT. 


Problem: George Davis conveyed Blackacre to Henry Parker by a deed which fails to 


recite on what day it was executed or acknowledged. The instrument was duly recorded. 
Did title to the premises vest in Parker? 


Answer: Yes. 
Authorities: 689.01 Fla. Stat. 1955 
Douglas v. Tax Equities 198 So. 5 


6. Omission of Seal 


STANDARD: A CONVEYANCE DELIVERED ON OR AFTER JULY 1, 1941, 
WHICH IS IN OTHER RESPECTS SUFFICIENT, IS VALID, NOTWITHSTAND- 
ING THE OMISSION OF A SEAL AFTER THE SIGNATURE OF THE GRANTOR. 
Authorities: Sec. 689.01 Fla. Stat. 


7. Delay in Recording Conveyance 


STANDARD: DELAY IN RECORDING A CONVEYANCE WILL NOT AD- 
VERSELY AFFECT THE TITLE THEREBY ACQUIRED EXCEPT WHERE THERE 
ARE INTERVENING RIGHTS OF A THIRD PERSON. 


Problem: George Davis conveyed Blackacre to Henry Parker. The deed was not re- 
corded until twelve years after its execution and acknowledgment. No question of third 
party rights is involved. Is the deed valid? 

Answer: Yes. 
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8. Priority of Purchase Money Mortgage Over Dower 
STANDARD: THE LIEN OF A PURCHASE MONEY MORTGAGE EXECUTED 
BY A MARRIED MAN ALONE, WHERE HE TOOK TITLE IN HIS OWN NAME, 


IS SUPERIOR TO THE DOWER RIGHTS OF HIS WIFE IN THE MORTGAGED 
LAND. 


Problem: In the purchase of Blackacre, John Doe, a married man, gave back to the seller 
a Purchase Money Mortgage. Mary Doe, his wife, had not joined in the execution of the 
mortgage. The mortgage was later foreclosed by the holder. Could Mary Doe claim 
an inchoat right of dower? 

Answer: No. 


Authorities: Hatch v. Frabue, 128 So. 420 


9. Creation of Tenancy by Entireties 


STANDARD: A DEED TO TWO PERSONS WHO ARE, IN FACT, HUSBAND 
AND WIFE, EVEN THOUGH NOT SO DESIGNATED, CREATES A TENANCY 
BY THE ENTIRETIES, ALTHOUGH PROOF OF THE RELATIONSHIP SHOULD 
BE REQUIRED. 

Problem: Blackacre was deeded to John Doe and Mary Doe. Later, Mary Doe, as the 
survivor of herself and John Doe conveyed to Stephen Grant by a deed to which a death 
certificate of John Doe was attached. Is Stephen Grant’s title to Blackacre marketable? 
Answer: No, but if an affidavit or other evidence appeared of record showing that John 
Doe and Mary Doe were in fact husband and wife when they acquired title, then title 
would be marketable in Stephen Grant. 


10. Effect of Divorce on Property Held by Husband and Wife as Tenants by Entirety 
STANDARD: UNLESS PROVIDED OTHERWISE BY THE DECREE OF DI- 
VORCE, TITLE TO LAND HELD BY A HUSBAND AND WIFE AS TENANTS 
BY THE ENTIRETIES VESTS IN SAID PARTIES AS TENANTS IN COMMON 
WHEN A DIVORCE DECREE BECOMES FINAL. 

Problem: Title to Blackacre was vested in John Doe and Mary Doe, his wife. There- 
after they were divorced by decree which made no disposition of Blackacre. Thereafter, 
John Doe remarried. There was a conveyance by John Doe and Mary Doe to Jim Grant. 
Is Grant’s title marketable? 

Answer: No. The second wife to Joe Doe must necessarily join in the conveyance in 
order to release her inchoat right of dower. 


11. Conveyances by Corporations 


STANDARD: A CORPORATION MAY CONVEY ITS LAND BY DEED, SEALED 
WITH THE COMMON OR CORPORATE SEAL, AND SIGNED IN ITS NAME 


BY ITS PRESIDENT OR ANY VICE-PRESIDENT OR CHIEF EXECUTIVE 
OFFICER. 


Problem A: A.B.C. Corporation conveyed Blackacre and the Secretary or Assistant 
Secretary of the corporation did not attest to the signature. Is the conveyance valid? 
Answer: Yes. 


Authorities: 692.01 Fla. Stat. 


Problem B: A.B.C. Corporation conveyed its land under its corporation seal in its name 


and executed by its President. There were no subscribing witnesses. Is the conveyance 
valid? 


Answer: Yes. 


Authorities: Adams v. Whittle, 101 Fla. 705, 135 So. 152 
Norman v. Beekman, 50 So. 876 
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12. Use of Scroll Seal by Corporation 


STANDARD: A CORPORATION MAY USE A SCROLL SEAL IN LIEU OF AN 
IMPRESSION SEAL WHEREVER A CORPORATE SEAL IS REQUIRED. 
Problem: A deed of ABC Corporation was executed by its President (or Vice-President). 
A scroll seal was used instead of an impression seal, but the deed itself recited the execu- 
tion as the act of the corporation. There were no witnesses. Is the deed valid? 
Answer: Yes. 


Authorities: Campbell v. McLaurin Investment Company 77 So. 277 
Sarasota Kennel Club v. Shea 56 So. (2) 505 


13. Corporation Name Omitted From Signature 

STANDARD: THE VALIDITY OF A CONVEYANCE BY A CORPORATION IS 
NOT AFFECTED BY THE OMISSION OF THE CORPORATE NAME OVER THE 
SIGNATURE OF THE OFFICER EXECUTING THE CONVEYANCE WHERE 
THE CORPORATION APPEARS IN THE BODY OF THE INSTRUMENT TO BE 
THE GRANTOR AND THE INSTRUMENT IS OTHERWISE PROPERLY EXE- 
CUTED AND ACKNOWLEDGED. 

Problem: ABC Corporation is named in the body of a deed as the grantor. The deed 
is signed by “John Doe, President, or “John Doe, President of ABC Corporation,” but 
the name of the corporation does not appear before the signature of the President. Is 
the deed valid? 

Answer: Yes. 


Authority: Ballas v. Lake Weir Light and Water Co. 130 So. 421; 7 Fletcher Cyclopedia 

Corporations (Permanent Edition) Section 3021 et seq., and cases cited. 
Comment: In the Ballas case an executory contract and not a conveyance was involved, 
but the principles stated appear to apply with equal weight to a conveyance. There is 
some conflict of authority in the decisions of Courts or other jurisdictions cited in Fletcher, 
but the weight of that authority supports the standard as stated above. 


14. Conveyances by Foreign Corporation 


STANDARD: THE FAILURE OF A FOREIGN CORPORATION TO OBTAIN 
A PERMIT TO TRANSACT BUSINESS IN FLORIDA DOES NOT INVALIDATE 
TITLE TO FLORIDA REALTY ACQUIRED, OR A CONVEYANCE OF SUCH 
REALTY BY SUCH CORPORATION. 

Problem: ABC Company, a New York corporation, is record owner of a tract of land 
in Florida. It has never obtained a permit to transact business in Florida. The corporation 
conveys the property. Is the conveyance valid? 

Answer: Yes. 


Authorities: Sections 613.01 and 613.04 Florida Statutes. 
See also the Florida cases cited in Florida Statutes Annotated. 


15. Corporation Conveyance While Delinquent in the Payment of Corporate Taxes 


STANDARD: THE VALIDITY OF A CONVEYANCE BY A LEGALLY EXISTING 
CORPORATION IS NOT AFFECTED BY THE FACT THAT THE CORPOR- 
ATION AT THE TIME OF SUCH CONVEYANCE IS DELINQUENT IN THE 
PAYMENT OF ITS ANNUAL CORPORATE TAXES. 

Problem: ABC Corporation makes a conveyance of land. At that time it has not paid 
its annual corporate taxes for the previous year. It has not been dissolved, and is an existing 
corporate entity. Is the conveyance valid? 

Answer: Yes. 
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Members of the Junior Bar Board of Governors are shown during the annual joint session 
with the Board of Governors of The Florida Bar at the mid-winter legislative meeting 
of the Board in Jacksonville. 


Authority: See Sec. 608.35 Fla. Stat. in which the only penalty provided is that such 
corporation shall not be permitted to maintain or defend any action in the Courts of this 
State. 

Comments: Prior to 1949, Sec. 610.11 Fla. Stat., provided that such a delinquent cor- 
poration “shall forfeit its corporate and Charter privileges and shall not be permitted to 
maintain any action etc.” 

This language was the basis for some difference of opinion among attorneys as to whether 
it prohibited all acts of the corporation, including conveyances. 


However, in view of the generally accepted rule that even a de facto corporation may 
convey its property, it is reasonable to assume that no such prohibition was intended by the 
language of the Statute. See Boake v. Gulf Ice Company, 5 So. 247, in which the 
Florida Supreme Court said: 


“It is settled that a conveyance by a corporation will not be treated as invalid merely 
because the corporation was not formed under authority of Law and the same rule 
applied to transfers of personal property and choses in action by corporations de 
facto.” 


(Comment invited) 


16. Delayed Recording of Deed to Mortgagor 

STANDARD: THE VALIDITY OF A MORTGAGE EXECUTED BY ONE WHO 
IS IN FACT THE OWNER IS NOT AFFECTED BECAUSE IT IS RECORDED 
PRIOR TO THE RECORDING OF THE INSTRUMENT BY WHICH OWNER- 
SHIP WAS ACQUIRED, WHERE RIGHTS OF THIRD PARTIES ARE NOT IN- 
VOLVED. 

Problem: Richard Roe conveyed Blackacre to John Doe, who thereafter mortgaged it 
to Edward Lane. Recording of the mortgage preceded recording of the deed. No other 
instrument covering Blackacre was recorded during this interval. Is the mortgage valid 
notwithstanding the delay in recording the deed to the mortgagor? 

Answer: Yes. As between the mortgagor and the mortgagee, the mortgage was effective 
without recording; and no rights of third persons are involved. 


17. Title Acquired by Mortgagor After Execution of Mortgage 
STANDARD: A MORTGAGE WITH WARRANTY OF TITLE, GIVEN BY A 
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MORTGAGOR THEN HAVING NO TITLE, BUT WHO SUBSEQUENTLY AC- 
QUIRED IT, IS VALID. 

Problem: John Doe mortgaged Blackacre to Richard Roe by a mortgage containing 
a warranty of title. Doe was not then the owner of Blackacre, but subsequently acquired 
title thereto. Does the lien of Roe’s mortgage attach to the after-acquired title? 
Answer: Yes. By virtue of the warranty contained in the mortgage, the mortgagor's 
after-acquired title inures to the benefit of the mortgagee. 


18. Unrecorded Mortgage Referred to in Chain of Title 
STANDARD: A MORTGAGE REFERRED TO IN THE CHAIN OF TITLE, BUT 


NOT APPEARING OF RECORD WILL ORDINARILY CONSTITUTE A CLOUD 
UPON THE TITLE. 


Problem: A conveyance of Blackacre refers to a mortgage thereon held by Richard 
Roe. There is no mortgage of record affecting the property. May the reference to the 
mortgage be disregarded? 

Answer: No. 


Authorities: Pierson v. Bill 182 So. 631 
Gross v. Hammond 167 So. 373 


19. Merger of Title and Mortgage 
STANDARD: A DEED FROM THE FEE OWNER TO THE MORTGAGE 
HOLDER SO THAT THE FEE OWNER AND THE HOLDER OF THE MORT- 
GAGE ARE ONE AND THE SAME PERSON AND THE INSTRUMENT SHOWS 
AN INTENTION TO DISCHARGE THE MORTGAGE, A MERGER HAS BEEN 
EFFECTED AND THE MORTGAGE IS DISCHARGED OF RECORD. 
Problem: John Doe conveyed Blackacre to Richard Roe, the holder of a mortgage en- 
cumbering Blackacre, reciting therein that said conveyance was given for the purpose 
of extinguishing the debt. Was the mortgage discharged of record by the merger? 
Answer: Yes. 
Comment: The intention that the two estates merge should be clearly indicated. 
Authorities: Morrow v. Commonwealth Life Ins. Co. 159 So. 525 

Palot v. Loeb 160 So. 525 

Stoball v. Stokes 115 So. 828 


20. Deed by Corporation 


STANDARD: AN EXAMINER NEED NOT INQUIRE AS TO WHETHER OR 
NOT ALL OF THE ASSETS OF THE CORPORATION WERE SOLD OR CON- 


VEYED WHEN PASSING UPON A CORPORATE DEED IN THE CHAIN OF 
TITLE. 


Problem: Sec. 608.19 Fla. Stat. requires an affirmative vote of a majority of the stock- 
holders whca a corporation is conveying or selling all of its property and assets. May an 
examiner assume that, if such were necessary, a vote was taken? 


21. Statute of Limitations — Tax Deed of Record For Twenty Years 

STANDARD: A TITLE BASED UPON A TAX DEED ISSUED BY THE CLERK 
OF THE CIRCUIT COURT SHALL BE DEEMED MARKETABLE IF THE DEED 
HAS BEEN OF RECORD MORE THAN TWENTY YEARS AND THE TAXES 


ON THE PROPERTY HAVE BEEN PAID FOR MORE THAN TWENTY SUC- 
CESSIVE YEARS. 


Problem: John Doe received a tax deed from the Clerk of the Circuit Court of Orange 
County, which was recorded on June 26, 1932. The records of the Tax collector indicate 
that John Doe and his successors in title have paid the taxes on the property since that 
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Last month, Miss Alice Bennett Vance, newly re- 
tained Secretary to the Eleventh Circuit Grievance 
Committees, met with the four Eleventh Circuit 
Grievance Committee Chairmen and Executive Com- 
mittee member David Dyer to discuss matters of 
general grievance policy. Shown from left are 
Miss Vance: Boyce Ezell, Chairman of Committee C; 
David W. Dyer: and Charles Kimbrell, representing 
Committee D. Also present were Ralph Cullen, 
Chairman of Committee D, and Alfred Sapp, re- 
presenting Committee A. 


date. There are no deeds or other instruments of record indicating a claim or transfer 
of interest by the former title holder. May the title be considered marketable? 


Answer: Yes. 
Authorities: 95.23 and 196.09 F.S.A. Baldwin Company v. Blaisdell 82 So. 2nd 587 


22. Minor Irregularities in Probate Sales : 

STANDARD: NON-JURISDICTIONAL IRREGULARITIES IN SALES OF REAL 
ESTATE BY EXECUTORS OR ADMINISTRATORS MAY BE DISREGARDED IF 
IT APPEARS THAT (1) THE EXECUTOR OR ADMINISTRATOR WAS AU- 
THORIZED BY AN ORDER OF THE COUNTY JUDGE’S COURT TO MAKE 
THE SALE AND HE COMPLIED WITH THE PROVISIONS OF SAID ORDER, 
OR THE PROPERTY WAS SOLD AND THE SALE CONFIRMED BY AN ORDER 
OF THE COUNTY JUDGE, AND (2) THE PROPERTY IS HELD BY A BONA 
FIDE PURCHASER FOR VALUE, AND (3) THREE YEARS HAVE EXPIRED 
SINCE THE SALE WAS CONSUMMATED. 


Problem A: John Doe died intestate. Jane Doe was appointed and qualified as adminis- 
tratrix. In the sale of real estate, all proceedings were regular, except she was designated 
as “executrix” instead of “administratrix.” Does the grantee get a marketable title? 
Answer: Yes. 


Problem B: Same circumstances as above, except there are no debts and no notice of the 
petitions for authorization or confirmation of the sale was given to the heirs. Does the 
grantee get a marketable title? 

Answer: No. Sale was made for distribution, apparently, and notice is necessary. 


Authorities: F.S.A. 95.21, 95.22, 733.42; 731.03; 733.26 
Griffin et al v. Bolen et al — 5 So. 2d 690 


23. Powers of Surviving or Successor Fiduciary 


STANDARD: IN EVENT OF THE DEATH, RESIGNATION, DECLINATION OR 
FAILURE TO QUALIFY OF ONE OR MORE OF SEVERAL EXECUTORS NAMED 
IN A WILL, THE SURVIVING QUALIFIED EXECUTOR, OR EXECUTORS. OR 
AN ADMINISTRATOR WITH THE WILL ANNEXED, OR AN ADMINISTRATOR 
DE BONIS NON MAY EXERCISE A VALID POWER OF SALE CONTAINED IN 
THE WILL AS FULLY AS THE NAMED EXECUTORS UNLESS THE WILL 
PROVIDES OTHERWISE, EXPRESSLY OR BY IMPLICATION. 
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Board of Governors member C. Clyde Atkins of 
Miami, center, is also Chairman of the Committee 
on Insurance Law. At the recent Board meeting 
in Jacksonville, he conferred with committee mem- 
ber Daniel Naughton of Jacksonville, left, and Stet- 
son Law Professor William Morris on the statewide 
Insurance Law Instituie, set for Stetson March 22 
and 23. 


Problem A: The will of John Doe contained a valid power of sale and named John 
Smith, Richard Roe and Henry James as executors. Smith did not qualify as executor. 
May Roe and James exercise the power? 

Answer: Yes. Section 732.50 so provides. 

Problem B: Same circumstances as above, except James and Roe both die pending ad- 
ministration and Jack Johnson is appointed administrator c.t.a. de bonis non. May Johnson 
exercise the power? 

Answer: Yes. Section 733.22 so provides. 

Authorities: 733.22 F.S.A.; 732.50 F.S.A. 


196 So. 306, Mitchell v. Bogue et al, deals with power of administrator to 
convey. 


24. Limitations on Exercise of Power of Sale 

STANDARD: A VALID POWER OF SALE CONTAINED IN A WILL MAY BE 
EXERCISED ONLY FOR THE PURPOSES STATED IN THE WILL. IF A POWER 
OF SALE, EXPRESSLY OR BY IMPLICATION, IS MADE PERSONAL TO THE 
NAMED EXECUTOR, IT MAY NOT BE EXERCISED BY A SUCCESSOR. 
Problem A: The will of John Doe empowered Richard Roe, executor, because of the 
testator’s personal trust, Roe’s business judgment, to sell any property to pay hospital bills 
of John Doe’s wife. John Doe’s wife had no hospital bills, but Richard Roe, as executor, 
for full consideration, sold real estate to James Smith. Is Smith’s title marketable? 
Answer: No. Purpose not followed. 

Problem B: Same as above, except Richard Roe did not qualify as executor. Johnson, 
as administrator c.t.a., conveyed realty to Smith. Is Smith’s title marketable? 

Answer: No. Power of sale was personal in this instance. 


Authorities: Standard Oil Co. v. Mehrtens (1928), 96 Fla. 455, 188 So. 216; 
Christopher v. Mungen (1911), 61 Fla. 513, 534, 55 So. 273 (5); 
Van Roy v. Hoover (1928), 96 Fla. 194, 117 So. 887 (4) 


25. Power To Sell Does Not Include Power To Mortgage 

STANDARD: GENERAL POWER OF SALE OF REAL ESTATE CONTAINED 
IN A WILL DOES NOT AUTHORIZE THE EXECUTOR TO MORTGAGE REAL 
ESTATE. 

Problem: The will of John Doe named Richard Roe as executor and contained a valid 
power of sale. Roe, as executor, borrowed $1,000.00, which he used for proper estate 
purposes. To secure this loan, Roe, without an order of court, but acting under the 
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The Board of Governors met in Jacksonville on Jan- 
uary 25 and 26 and on February 22 and 23 to re- 
ceive proposed legislation from our committees. 
Shown here at coffee break are Criminal Law and 
Procedure Committee Chairman James M. “Red” Mc- 
Ewen of Tampa, Fifth Circuit Board member Carl E. 
Duncan of Tavares, and Third Circuit Board mem- 
ber W. Brantley Brannon of Lake City. 


power in the will, executed and delivered a mortgage on estate property. Is the mortgage 
valid? 
Answer: No. 
Authorities: Fridenburg v. Wilson (1883) 20 Fla. 359; 
Wilson v. Fridenburg (1885) 21 Fla. 386 
Conment: It is assumed the will was probated and the executor duly qualified. 


26. Deed Under Power of Sale Granted To Two or More Executors 


STANDARD: ALL QUALIFIED AND SURVIVING EXECUTORS MUST UNITE 
IN EXECUTING A DEED PURSUANT TO A POWER OF SALE UNDER THE 
TERMS OF A WILL UNLESS THE WILL AUTHORIZES LESS THAN ALL OF 
THEM TO CONVEY, OR UNLESS THE COUNTY JUDGE HAS AUTHORIZED 
LESS THAN ALL TO ACT BY AN ORDER ENTERED TO THAT EFFECT. 
Problem: The will of John Doe contained a valid power of sale and named Richard 
Roe, John James and Henry Smith, as executors. All three qualify. Richard Roe and 
Henry Smith, as executors, execute and deliver a deed to Jack Johnson conveying estate 
property to him for full consideration. Is the deed good? 
Answer: No, unless the county judge has, by special order, authorized the conveyance 
by Roe and Smith. 
Authorities: 732.50 F.S.A. 

Williams et al v. Howard Cole & Co., Inc. et al 31 So. 2d 914 
27. Acquisition of Estate Lands by Fiduciaries 


STANDARD: IF ESTATE LANDS ARE TRANSFERRED, DIRECTLY OR IN- 
DIRECTLY, BY A FIDUCIARY TO HIMSELF IN AN INDIVIDUAL CAPACITY, 
THE TITLE THUS ACQUIRED IS NOT MARKETABLE. 

Problem: The will of John Doe, which was duly probated, empowered Richard Roe, 
executor, to sell real estate without order of court. Roe, as executor, conveyed the property 
to himself, for full consideration. Is Roe’s title marketable? 

Answer: No. A personal representative occupies a place of trust and confidence, and 
when he purchases at his own sale, either directly or indirectly, the sale is voidable at the 
clection of the person interested in the estate. 

Authorities: F.S.A. 733.31; Griffin v. Bolen (1942) 149 Fla. 377, 5 So. 2d 690. 
Comment: Can be sold legally under statute, subject to confirmation by County Judge. 
28. Title Derived Through Intestate Decedent 


STANDARD: TITLE TO REAL ESTATE, EXCEPT HOMESTEAD, OF AN INTE- 
STATE DECEDENT PASSES AS OF THE DATE OF HIS DEATH TO HIS HEIRS 
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SUBJECT TO (1) WIDOW’S ELECTION OF DOWER, (2) THE RIGHT AND 
DUTY OF THE ADMINISTRATOR TO POSSESS SAID REAL ESTATE AND 
TO RECEIVE THE INCOME THEREFROM, (3) THE POSSIBILITY OF SALE 
FOR THE PURPOSE OF PAYMENT OF EXPENSES OF ADMINISTRATION, 
DEBTS AND TAXES, OR FOR DISTRIBUTION; AND (4) THE LIEN OF ESTATE 
TAXES, IF ANY. 


rroblem: John Doe died intestate and his estate was probated but certain real estate 
was omitted from the inventory and the order assigning residue. The residual heirs con- 
veyed to Richard Roe. Is Roe’s title marketable? 
Answer: Yes, provided (1) the widow has waived her dower interest or failed to make 
her election within the statutory period, (2) all expenses of administration and debts and 
taxes have been paid and (3) Federal and Florida estate taxes have been paid or more 
than ten years has elapsed since the date of decedent’s death. 
Authorities: F.S.A. 198.01 et seq., 731.34, 731.35, 733.01, 733.23, 733.24, 733.25, 734.041 
IRB Reg. 105, Sec. 81.13 
Est. of Lockie, 21 TC 8 
731.05, 734.03, 26 U.S.C.A. 827 


29. Title Derived Through Decedent 


STANDARD: IN A TESTATE ESTATE, IT IS THE WILL THAT PASSES 
TITLE TO REAL ESTATE. WHEN PROBATED, THE WILL IS AN INSTRU- 
MENT OF TITLE RELATING BACK TO THE DEATH OF THE TESTA- 
TOR AND TAKING EFFECT AS OF THAT DATE. 


Problem: John Doe died testate. His will was admitted to probate and all necessary 
and proper administrative functions were accomplished. The will contained no specific 
devise of real estate, but the residual estate was devised and bequeathed to Doe’s three 
unmarried children. In the order of distribution upon the executor’s final account, the 
real estate was distributed to the children of Doe, but the legal description in the order 


was erroneous. Doe’s children conveyed the real estate to Richard Roe. Is Roe’s title 
marketable? 


Answer: Yes, title to the real estate passed to the children under the will as of the date 
of Doe’s death. The order of distribution is in effect a transfer of the personal repre- 
sentative’s right of possession and not a conveyance of title. 


Authorities: F.S.A. 732.26, 731.21 


Comment: Assumption is made in the above case that the order of distribution contains 
nothing which might be at variance, with any provisions of the will respecting life 
tenancys, future interest, contingent remainders or the like, as the order of distribution 
would then be in effect an order construing the will. 


30. Unrecorded Oil, Gas or Mineral Lease Referred to in Chain of Title 
STANDARD: AN OIL, GAS OR MINERAL LEASE REFERRED TO IN SOME 
NSTRUMENT IN THE CHAIN OF TITLE, BUT NOT APPEARING OF RECORD, 
WILL ORDINARILY CONSTITUTE A CLOUD UPON THE TITLE. 

Problem A: A conveyance of Blackacre refers to an oil lease thereon held by X Oil 
Company. There is no oil lease of record affecting the property. May the reference to 
the oil lease be disregarded? 

Answer: No. 


Problem B: A deed of Blackacre recites that it is subject to an oil lease held by X Oil 
Company. There is no oil lease or assignment of lease of record running to X Oil Com- 
pany; however, there is an oil lease of record: affecting the property and running to Y Oil 
Company, which company assigned said lease to X Oil Company~but. the assignment does 
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not appear of record. May the reference to the interest of X Oil Company be disregarded? 
Answer: No-—it should be ascertained by investigation what interest X Oil Company has. 


31. Effect of Oil Lease Referred to in Instrument Not in Chain of Title 
STANDARD: AN OIL LEASE REFERRED TO IN AN INSTRUMENT GIVEN 
BY A STRANGER TO THE TITLE NOT IN POSSESSION DOES NOT CON- 
STITUTE A CLOUD ON TITLE. 

Problem: Frank Brown, a stranger to the title, gave a deed of Blackacre to Joe Smith, 
wherein it was recited that the deed was made subject to an oil lease held by X Oil Com- 
pany and given by Frank Brown. An investigation reveals that Frank Brown or Joe 
Smith were never in possession of Blackacre. May the reference to the oil lease be dis- 
regarded if X Oil Company is not in actual possession of said lands? 

Answer: Yes. 

STANDARD: MINOR DISCREPANCIES IN AN OIL OR GAS RELEASE WHICH 
REASONABLY IDENTIFIES THE OIL OR GAS LEASE WILL NOT INVALIDATE 
THE RELEASE. 

Problem A: ‘The release of an oil lease correctly recites the book and page of the re- 


corded oil lease as well as the names of the parties to it, but not correctly the date thereof. 
js the release sufficient? 


Answer: Yes. 


Problem B: Y Oil Co., the assignee of a certain oil and gas lease running to Frank Brown 
as lessee, executed a release in which Y Oil Co., referred to the oil and gas lease 
as running to Y Oil Co. The discharge correctly described the lands covered by the oil 
and gas lease, and the book and page of its recording. Is the discharge valid? 

Answer: Yes. 

Problem C: John Brown gave an oil lease to Y Oil Co. as to certain land and there- 
after conveyed such lands to Bill Smith. In releasing the oil lease, Y Oil Co. correctly de- 
scribes the premises and the book and page of the oil lease but described the lease as 
having been executed by Bill Smith. Is the release valid? 

Answer: Yes. 

Problem D: Bill Brown gave an oil lease as to certain lands to Y Oil Co. The Y Oil 
Co. executed a release of said oil lease which correctly states the date and the book and 
page of recording of such oil lease, but the release contains a description covering lands 
other than the lands described in the oil lease. Is the release valid? 

Answer: No. 

Problem E: Bill Brown gave an oil lease to Y Oil Co. as to certain lands. Y Oil Co. 
executed a release of oil lease which incorrectly names the book and page of recording. 
The release, however, contains a correct description of the leased premises. Is the release 
valid? 

Answer: No. Brown might have executed more than one oil lease and therefore there 
is a question of fact as to what oil lease Y Oil Co. was attempting to release. 


Florida Corporation Supplies 
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STOCK & TRANSFER LEDGERS 
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NDY AS YOUR Z ui. aN Legal Consulting Services 
| BLACK LABORATORIES, 


Incorporated 


700 S. E. Third Street 
GAINESVILLE, FLORIDA 


Complete Investigations. 
Biological, Physical, and 
Chemical Sciences. 


EXPERT TESTIMONY 


Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 
it og to use a Hertz car for a day, a week or a FOR S ALE 
month. 


Florida Statutes Annotated, 32 
Volumes with current pocket 


tions in 
Be Tallahassee phone parts. Reply to The Florida Bar 


1723. Journal, Box M-S. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards. 
CLARENCE S. BRUCE 


P. o. Box 1909 Fort Myers, Fla. 


HANDWRITING EXPERT 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper, Erasures, adiitions, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 


; deeds, books of account, election ballots, etc. Com- 
Examiner and pletely equipped modern laboratory, including ultra- 
Photographer violet and infra-red ray apparatus. 
of Questioned 908-9 Olympia Building 

Documents MIAMI 32, FLORIDA 


Telephones: Day—FRanklin 9-4571; 
Nerman v. Dennett 


urnished upon request. 
FORMER FEDERAL AGENT 
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| Tax Law Notes 


Tax Section Committee Reports 

The Committee on State and Local Taxes 
announces that it has prepared drafts of 
legislative bills amending the sale and use 
tax law, the Florida estate tax law and the 
law relating to the excise tax on documents. 
Generally, the amendments seek: (1) to 
place a statute of limitations on the sales 
and use tax law; (2) to free from the lien 
of Florida estate tax such part of the gross 
estate of a resident decedent as is transferred 
to a bona fide purchaser for value and ade- 
quate consideration; (3) to repeal the excise 
taxes on proxies and powers of attorney 
and also provide that the excise tax on 
documents may be paid through the use of 
metering machines as well as through the 
use of documentary stamps. The estate and 
gift tax committee collaborated with the 
State and Local Taxes Committee in this 
report. 

The Committee on Relations with Ac- 
countants has received a copy of a joint 
report of the special Committee on Profes- 
sional Relations of the American Bar Asso- 
ciation and Committee on Relations with 
the Bar of the American Institute of Ac- 
countants. The joint committee recom- 
mends generally the following procedures: 

1. A statement of principles approved by 
the governing bodies of the American Bar 
Association and the American Institute of 
Accountants in 1951 is recognized as the 
guide to corporation and tax matters. (Gen- 
erally, the 1951 statement outlines an area 
in which both lawyers and accountants may 
operate. Such areas would be in the pre- 
paration of returns and appearances before 
the Internal Revenue Service. The 1951 
statement, however, eliminates matters 
which are in the peculiar province of either 
the lawyer or the accountant such as only 
a lawyer may prepare legal documents and 


Compiled by the Public Information Committee of 
the Tax Section, John R. Trinkle, Jr., Chairman. 
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only an accountant may prepare financial 
statements. ) 

2. The Bar and C.P.A. organizations on 
state levels should consider the establish- 
ment of joint committees for the consider- 
ation of differences arising between the 
members of the two professions. 

3. Before resorting to litigation to settle 
disputes between the professions, such dis- 
putes should be referred to the joint com- 
mittees of the state organizations or, if not, 
to the national conference before litigation 
is instituted. 

4. If differences cannot be resolved on 
the local or state level they should be re- 
ferred to the national conference. Partic- 
ularly in the early years, it would seem to 
be in the best interest of all concerned for 
the National Conference to participate ac- 
tively in the consideration and settlement 
of disputes which might serve as guides and 
precedents for other cases. 

5. In the interest of uniformity, joint 
committees at the state level, dealing with 
differences that may arise, should be limited 
to one to a state and their structure and 
procedure follow the pattern of the national 
conference. 

Recent Government Publications 

The United States Government Printing 
Office now has available two publications 
which should be of interest. The cumula- 
tive regulations issued under the 1954 Code 
to May 31, 1956, are available at the price 
ot $1.75. A pamphlet on annuities under 
the Internal Revenue Code (Tables and 
Regulations) has been revised as of Novem- 
ber 1956. This is available at a price of 
30 cents. The address for obtaining these 
publications is United States Government 
Printing Office, Division of Public Docu- 
ments, Washington 25, D.C. 

One Contract—Two Interests 

A recent Third Circuit Court of Appeals 

case reverses the Estate of Joseph E. Reilly 
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vs. Commission, 25 Tax Court 366. Under 
a settlement option of an insurance contract 
the proceeds were to be paid to the widow 
in the form of a life annuity. The total 
proceeds amounted to approximately $58,000 
and were to be distributed to the widow 
in equal monthly installments for 10 years 
certain and then to continue for the re- 
mainder of her life. If the widow did not 
survive the 10 year period the balance for 
such 10 year period was to be paid to the 
decedent’s children. The insurance company 
determined and the widow conceded that 
approximately $28,000 would be necessary 
to provide the monthly income payments 
during the 10 year period. This did not 
qualify for the marital deduction as the 
terminable interest rule was violated; that 
is, there was a possibility that the children 
would receive some part of the proceeds 
upon her death. The insurance company 
further determined that approximately $30,- 
000 would be required to provide the 
monthly income after the 10 year period 
for the remainder of her life. As to this 
$30,000, the widow contended that there 
was no possibility that it would go to any- 
one else on her death and therefore should 
qualify for the marital deduction. The Tax 
Court held that the proceeds of the contract 
constituted one interest and therefore if part 
of the proceeds did not qualify none of the 
proceeds should qualify. 


The Third Circuit in reversing the Tax 
Court found that the widow had two sep- 
arate interests in the life insurance contract. 
It was of no consequence that both of the 
interests originated at the same source. As 
the “interest” which was represented by the 
life annuity was not a terminable interest 
and only the widow had a full right to it, 
it therefore qualified for the marital de- 
duction. 


When Is A Refund Claim Prosecuted 

The United States District Court of Penn- 
sylvania in a recent case of William K. 
Frank and Robert J. Frank, as Executors of 
the Will of Tinnie K. Frank vs. Stanley 
Granger, found in 145 Federal Supplement 
370, disallowed an estate tax deduction for 
attorney’s fees incurred as a consequence 
of the prosecution of a claim of original 
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refund. The order for judgment prepared 
by p.aintiff’s attorney, though not consent- 
ed to as to form by the attorney for the 
Collector, was entered on March 20, 1956. 
The order contained the following state- 
ment: 


“This court reserves jurisdiction for 
the purpose of considering and acting 
upon such application as may be pre- 
sented by the plaintiffs within thirty 
days after the termination of this liti- 
gation for a supplemental judgment in 
favor of the plaintiffs representing a 
further refund in Federal Estate Tax 
resulting from the deduction from the 
decedent’s gross estate of attorney’s fees 
incurred by the plaintiffs in the prose- 
cution of the claim for refund and this 
action.” 


Within the 30 days allowed, the plaintiffs 
filed a petition based on the ground that 
the estate had incurred a deduction for at- 
torneys’ fees in prosecution of the refund 
claim and that because of such attorneys’ 
fees an additional refund was due. The at- 
torneys for the government argued that as 
the first mention of attorneys’ fees is not 
made by the plaintiff but by the court, the 
plaintiffs did not claim a refund on account 
of such fees until after the judgment was 
entered. 


The court then discusses the two recent 
cases of Plassey vs. Kavanagh, 132 Federal 
Supplement No. 1, and Bohnen vs. Harrison, 
232 Federal Second 406. In both of these 
cases Treasury Regulation 105, Section 81.34 
(20.2053-3 1954 Code) was cited. This reg- 
ulation states that a deduction for attorneys’ 
fees incurred in prosecuting a claim for re- 
fund should be claimed at the time such re- 
fund is prosecuted. In both of these cases it 
was determined that such claim was proper- 
ly made. The court in the Frank case con- 
ceded that the issue before the court was 
whether the contents of the order for judg- 
ment amounted to a claim for refund “at 
the time such deficiency is contested or such 
refund claim is prosecuted,” as provided in 
Section 81.34 of the Treasury Regulations. 
The court then holds that the petition in this 
action was not timely and that the word 
“prosecute” as is used in the regulations 
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cannot be enlarged to include the reserva- 
tion made by the court in the above order. 
The court then points out that the steps 
which the law says petitioner shall take to 
secure a deduction for attorneys’ fees in- 
curred in contesting an asserted deficiency 
or in prosecuting a claim for refund are a 
prerequisite to the granting of the relief. 
The claim cannot be made afterwards; at 
the latest it must be made during the time 
the refund claim is prosecuted. In essence, 
the court says that the moral to this story 
is, strict adherence should be made with 
the regulations and statutes. 
Fifth Circuit Corrects 
25 Year Old Mistake 

Since the year 1929 the Internal Revenue 
Bureau has followed the formula set forth 
below in determining the amount of a cas- 
ualty loss of depreciable business property: 


Reduction in fair 
market value of 
Property 


Loss — Basis (adjusted) x 
Fair market val- 
ue of Property 
before casualty. 


The Fifth Circuit Court of Appeals in 


the recent case of Alcoma Association vs. 
United States, decided November 30, 1956, 
has determined that the Bureau has been 
wrong all of these years. The above form- 
ula is in contrast to the rule for a non- 
business casualty loss, where the deduction 
is the difference between the values of the 
property immediately before and immedi- 
ately after the loss. The deduction can in 
no event exceed the basis of the property, 
however. The Fifth Circuit found that 
there was no statutory authority for the 
distinction in business and non-business 
losses and that as the non-business rule had 
previously been accepted by the Supreme 
Court of the United States, it should be fol- 
lowed in all casualty losses whether busi- 
ness or non-business. To explain the differ- 
ence in the two methods of computation 
the following example is made: If business 
property has a basis of $6,000 and a fair mar- 
ket value of $15,000 before the casualty, and 
is worth $10,000 after the casualty, the de- 
ductible loss would be 5,000/15,000 of $6,- 
000, or $2,000. If this had been a non-busi- 
ness casualty loss, the deduction would have 
been $5,000 or the difference between the 
value of the property before and after the 
loss, but not to exceed the basis of $6,000. 


Automatic 
Answering Set 


This convenient set answers your telephone 
when you’re out and records the caller’s 
message. For details, call our Business Office. 


SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY 


LAW BRIEI 
PRINTERS 


FAST DEPENDABLE SERVICE 


$2.80 


| BRIEFS @ ABSTRACTS @ APPENDICES @ RECORDS | 


1108 Oak Street 


SINCE 1898 


E. L. MENDENHALL, INC. 
Phone HArrison 1-3030 


Kansas City 6, Missouri 
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Low-cost annotation service for side-by-side use with your official statutes 


NNOTATIONS 10 


OFFICIAL FLORIDA STATUTES 


Combining low cost with maximum convenience, your ANNOTA- 
TIONS TO OFFICIAL FLORIDA STATUTES contains thousands of 
case notes covering all pertinent Florida and Federal decisions. Section 
numbers and headings, identical with those of the official statutes, permit 
side-by-side use to speed research. 


Contains the full text of the new Rules of Civil Practice and the Supreme 
Court Rules of Practice, fully annotated and expertly indexed. Cross 
references throughout the set bring to your attention related statutes, 
constitutional provisions and Rules. Collateral references to Florida Juris- 
prudence, Am Jur, ALR annotations and other sources give you quick 
access to all available law on your question. 


Write either publisher today for complete information, including price 
and terms details. 


‘THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, N. Y. 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 
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| Dey tell me that... 


ABA Traffic Court Conference 


In cooperation with the American Bar 
Association and the Traffic Institute of 
Northwestern University, the Law School 
of Yale University is conducting a Traffic 
Court Conference in New Haven, Connec- 
ticut, on March 25-29. It is being held for 
judges and prosecutors, as well as others 
interested in the traffic field, with the 
primary objective of improving court handl- 
ing of traffic violators. 


Legal Aid Bureau 


Since its establishment in April, 1956, the 
Legal Aid Bureau of the Tampa and Hills- 
borough County Bar Association has re- 
ceived calls from 460 people seeking in- 
formation and assistance. According to a 
recent report, 229 cases were referred to 
attorneys through the Lawyers Referral 
Service. There have been 236 family cases, 
32 criminal cases, 77 property cases, 25 debt 
cases, 43 wage claims, and 53 miscellaneous. 
A total of 173 cases have been closed, and 
58 are pending. The Bureau’s office is now 
open five days a week. Mrs. Virginia S. 
McDonald is the Director. 


Free Legal Advice: An Argument 
for Expanded Legal Aid 


A survey just completed by the Bar Asso- 
ciation of the District of Columbia throws 
new light on the extent to which lawyers 
give free counsel and court representation 
to persons unable to pay for such services. 
Questionnaires were sent to 2,962 members 
of the Washington, D.C., association en- 
gaged in active practice and 362 associate 
members. The 302 attorneys responding 
reported a surprising total of 20,399 hours 
given in free counseling during the preced- 
ing 12 months, or an average of 67.55 hours 
per response. Cases handled total 2,050, an 
average of 6.7 cases per lawyer. 


March, 1957 


If that average applies to the entire mem- 
bership of the bar, lawyers in the nation’s 
capital handled more than 20,000 cases for 
which they received no compensation in a 
single year. And, said the report issued by 
President Thomas M. Raysor, the tabulation 
did not include responses from lawyers en- 
gaged in organized legal aid services. Like- 
wise, it did not include free counsel given 
to charities, civic and fraternal organizations. 


Committee Appointments 


Paul E. Gifford of Maimi Beach has been 
appointed to the Juvenile Courts Com- 
mittee. 


Dean Thomas M. Jenkins of Florida 
A.& M. College of Law is now Advisor on 
the Administrative Law Committee. 


Charles Conley is the new Advisor from 
Florida A.& M. College of Law on the 
Civil Procedure Committee and the Social 
Welfare Legislation Committee. 


Associations and Partnerships 


Miami graduate Robert J. Stampfl has 
been associated with Matheson, Paige and 
Boyd in the duPont Building in Miami 
since October. 


E. Robert Miller, Jr., is now associated 
with the firm of McNatt & Mathews, 630 
Lynch Building, Jacksonville. 


Cotten and Shivers announce that William 
I. Daniel, formerly with the Florida Indus- 
trial Commission Workmen’s Compensation 
legal staff, is associated with the firm at 
127 East Park Avenue, Tallahassee. 


William K. Chester, Frederick H. Hope 
and Harold Gray announce the formation 
of a partnership under the firm name of 
Chester, Hope and Gray with offices in 
Palm Beach Towers, Palm Beach. 
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WEST PALM BEACH WEST PALM BEACH 


Florida's Finest 
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tx Jacksonville and 
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IN EVERY ROOM 


ALL ROOMS w 
easy” way always best? 
sentatie Right now, right here in America, some 

tt people are saying: “Unload your re- 
| 100% sponsibilities on the Government's shoul- 


ders. Let the Government take over 


power companies.” 

What they don’t mention is that when 
your responsibilities go, your freedoms 
go with them — and that’s how a 
government becomes socialistic. 

—, * The threat of a socialistic America is 
HOTEL PENNSYLVANIA everyone’s problem — because it is 
everyone's danger! Let's keep our re- 


KLOEPPEL on ... and freedoms! 


FLORIDA POWER & 
LIGHT COMPANY 


HOTELS 


Die 
Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


Printing for Lawyers 
For 25 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 


best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 e BOX 549 e TALLAHASSEE, FLORIDA 
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They tell me that 


(continued) 


Lawrence J. Robinson, who recently re- 
signed as Assistant County Solicitor for 
Broward County, has formed a partnership 
with William H. Stockham under the firm 
name of Stockham & Robinson, with offices 
at 1952 Golf Street, Sarasota. Stockham is 
Assistant State Attorney for the Twelfth 
Judicial Circuit. 


Francis J. Christie, John V. Christie, 
Romeo J. Shepard, Jr., and Israel Abrams 
announce the opening of their new offices 
in Suite 601 Ainsley Building, Miami, under 
the firm name of Christie, Christie, Shepard 
and Abrams. Francis A. Majewski is an 
associate with the firm. 


Fisher, Dickinson & Prior of West Palm 
Beach announce that Clyde Trammell, Jr., 
has become a partner in the firm and is in 
charge of its office at 139 Federal Highway, 
Lake Park. 


Anthony S. Battaglia of St. Petersburg 
announces his association with J. Edward 
W orton, 228 Pan American Building, Miami. 


Removals and New Offices 
Paul H. Brinson announces the removal 


of his offices to 218 Alcazar Avenue, Coral 
Gables. 


J. Donald Bruce announces the removal 
of his offices to Suite 600 Florida National 
Bank Building, Jacksonville. 


John M. McCants announces the opening 
of new offices at 201 Southeast Second 
Street, Fort Lauderdale. 


Barnett Peltz, announces the removal of 
his office to Suite 914-917 Congress Building 
in Miami. 

Andrew L. Rhubottom announces the re- 


moval of his office to 207 Fifth Street, 
North, in St. Petersburg. 


Michael J. Silverstein announces the open- 
ing of offices at Suite 409, 420 Lincoln Road, 
Miami Beach. 
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HELPFUL SERVICE 
Many Florida lawyers subscribe to our 
service clippings on important 
cases which are extremely valuable for 
record and reference. 

Rates as low as $3 per month. 
We read and clip every Florida pub- 
lication. 
Send for Free Circular 
FLORIDA CLIPPING SERVICE 
P. O. BOX 10278, TAMPA 9 


Will of NORMAN D. MAESTRE, 
also known as NORMAN MASTRY 


If anyone has the above will in his 
possession or knows its whereabouts, 
please contact Parker, Parker & 
Battaglia, 202 150th Avenue, Ma- 


deira Beach 8, Florida. 


Partners 
IN 
FLORIDA’S 


PROGRESS 
* 


FLORIDA POWER 
CORPORATION 
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INTEGRITY 


Annual Balance Sheet 

The Fund’s annual condensed balance 
sheet for the year ending December 31, 
1956, included in this issue of the Journal 
reflects the high level activity for the year 
1956. The Fund’s assets increased more than 
a quarter million dollars during the year, 
a remarkable increase. Our present volume 
indicates the million dollar milestone is not 
too far distant. 


Title Note 

Murray Hamner, Title Attorney for The 
Fund, offers the following notes of interest 
to title examiners faced with problems in- 
volving appointment of administrators: 

“Three decisions involving appointments 
of administrators without citation served 
on all parties entitled to preference in ap- 
pointment contribute little to the title attor- 
ney’s peace of mind when he is confronted 
with a conveyance by such administrator 
in the chain of title. 

“Section 732.43, Florida Statutes, provides 
that before letters shall be granted to anyone 
noc entitled to preference in appointment 
citation shall be served on, or a waiver pro- 
cured from persons entitled to such pref- 
erence. 

“Section 732.44, provides that failure to 
serve citation or obtain waivers shall be a 
ground for revocation of the letters. 

“In Petteway v. State (1938) 179 So. 666, 
the Supreme Court held that notwithstand- 
ing the appointment of an administrator in 
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violation of the provision requiring citation 
or waiver, the acts of such administrator be- 
fore revocation of the letters were valid. 

“Under this decision which appears to be 
a logical and correct interpretation of the 
Statutes, a conveyance of property by an 
administrator before revocation of his letters 
would be valid, even though citation had 
not been served as required. 

“However, in 1950 in the case of the 
Estate of Esther Busch, 80 So. (2) 673, the 
Petteway case was ignored. Although the 
actual issue was the revocation of letters, 
the Court in an opinion by an Associate 
Justice stated that the appointment without 
citation constituted a jurisdictional defect 
and affirmed the Circuit Court which had 
held that the appointment was void ab initio. 

“Under this ruling a conveyance by an 
administrator under the circumstances men- 
tioned hereinabove would necessarily be 
considered a void conveyance, and if void, 
of course, it would be subject to collateral 
attack. 

“In 1956, the Court again had the question 
before it in Goldtrap v. Mancini, 86 So. 
(2) 141. The Court followed the reasoning 
in the Petteway case and held that the valid- 
ity of the appointment and the sufficiency 
of a conveyance by the administrator could 
not be collaterally attacked. 

“In this case the Court cited but did not 
comment on the Busch case, but, in holding 
that the proceedings could not be collater- 
ally attacked, in effect the Court repudiated 
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the reasoning in the Busch case that the de- 
fect was jurisdictional and the appointment 
void. 

“In the Goldtrap case, the Court went on 
to say that ‘it may be well that if the ad- 
ministration proceedings had been moved 
against directly a different result would 
have been secured’. 

“The reasoning in the Petteway case 
clearly justified the conclusion that, even 
though letters of administration should be 
revoked in direct proceedings in the Pro- 
bate case on the ground that there had been 
no citation, or waiver by parties entitled 
to preference, the acts of such administrator 
prior to revocation of the letters would be 
held valid. 

“The reasoning in the Busch case justified 
the conclusion that the acts of an adminis- 
trator in such case were void ab initio and 
therefore, subject both to direct and col- 
lateral attack. 

“The effect of the Goldtrap case was to 
modify the Busch case only to the extent 
of holding that the acts of an administrator 
in such case are not subject to collateral 
attack. 

“To summarize the situation, our conclu- 
sions are that an attorney examining a title, 
involving an administrator’s conveyance 
pursuant to a Court Order authorizing sale, 
can accept such conveyance as sufficient, 
notwithstanding the lack of citation or 
waiver, provided the estate proceedings have 
been concluded and the time for appeal has 
expired. 

“On the other hand, if the estate is still 


open, the acceptance of such conveyance, 
even if made pursuant to a proper Court 
Order authorizing the sale, is hazardous, 
unless it also be determined that the require- 
ments by Section 732.43 relating to citation 
or waiver were strictly complied with in 
the appointment of the administrator.” 


Lawyers’ Abstract Service, Inc. 
Naples, Florida 


Fund members in Lee and Collier Counties 
with Fund co-operation organized a corpor- 
ation, Lawyers’ Abstract Service, Inc., for 
the purpose of supplying title information 
in Collier County. The abstract plant re- 
cently has commenced operations and is 
now in position to furnish title information. 
This modern plant produces high quality 
title information and gives excellent speedy 
service. One Fund member from Dade 


County recently commented on the service 
as follows: 


“I would here make note that the Ab- 
stract you prepared certainly reflects a 
good deal of care and attention has been 
paid to the nicety of details. I think 
the introduction of photostatic copies 
of original instruments of conveyance 
and mortgage encumbrances deserves 
highest praise and is of immeasurable 
assistance to a title examiner. Your firm 
is to be complimented upon the splendid 
results achieved. I only wish other ab- 
stracting companies would adopt the 
same manner of preparing a record of 
title such as yours.” 


New Members 


January membership additions were: 
Sydney Adler, Sarasota 
Warren M. Cason, Tampa 
T. C. Cork, Clermont 
C. Welborn Daniel, Clermont 
Frank C. Decker, Ocala 
Thompson H. Getzen, Dade City 
J. D. Hobbs, Jr., St. Petersburg 
Richard E. McGee, Brooksville 
Gordon J. Oldham, Jr., Leesburg 
Frank Schaub, Bradenton 
C. Ray Smith, St. Petersburg 
Harold H. Watson, St. Peterburg 
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LAWYERS' TITLE GUARANTY FUND 
ORLANDO, FLORIDA 


CONDENSED BALANCE SHEET 
December 31, 1956 


ASSETS 
Cash $ 52,444.63 
Accounts Receivable 3,269.34 
Accrued Interest Receivable 3,227.27 
$233,000.00 U. S. Government Bonds - Amortized Cost* 225, 582.71 
$120,000.00 U. S. Government 91 Day Due Bills - Cost 119,105, 87 
Savings and Loan Association Accounts 272,749.71 
Investment Mortgages Receivable 99, 304, 88 
Other Receivables and Assets Received in Settling Claims 25,141.06 
Furniture, Fixtures and Equipment - Net 36,038.25 
Other Assets 4,918.45 
$841,782.17 
LIABILITIES 
Accounts Payable, Payroll Deductions and Accrued Expenses $ 5,392.80 
Members' 1949 Net Credits Refundable in January, 1957 2,087.29 
7,480.09 
VOLUNTARY RESERVE 
Members! Initial Contribution Accounts $154,282.36 
Members' Additional Contribution Accounts 680,019.72 834, 302.08 
$841,782.17 
COMPARISONS 
Total Assets 
Additional Net End of 
Year Contributions Margin the Year 
1956 $353, 839.89 $227, 488.10 $841,782.17 
1955 225, 454.99 156,625.03 582,225.68 
1954 156,139.68 121, 388,44 433,957.46 
1953 129,052.79 94,975.97 304, 495.93 
1952 102, 104.76 69,689.85 187, 395.56 


Opinion of Independent Certified Public Accountants 


We have examined the balance sheet of Lawyers" Title Guaranty Fund at 
December 31, 1956, Our examination was made in accordance with generally accepted 
auditing standards, and accordingly included such tests of accounting records and such 
other auditing procedures as we considered necessary in the circumstances, 


In our opinion, the accompanying balance sheet presents fairly the financial 
position of Lawyers' Title Guaranty Fund at December 31, 1956, in accordance with 
generally accepted accounting principles. 


Colley & Trumbower - Crtified Public Accountants - Orlando, Florida 


* $103,000.00 deposited with the Insurance Commissioner of the State of Florida for 
the benefit of holders of the Fund's guarantees and policies, 


COLLEY & TRUMBOWER 
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Serving Duval County and Florida 
for 32 years 


Title Trust Company 
Florida 


“Abstracts, Title Insurance, Trusts” 


Home Office: 200 East Forsyth St. 
Phone Elgin 3-5661 
Jacksonville, Florida 


Title to real estate is never perfect, but prop- 
erty owners can protect their investment with 
title insurance. This does not improve title 
but it does protect the owner from financial 
loss if another party should establish a valid 
claim against the land. 


Resources to handle the largest— 
The Will to serve the Smallest 


Capital Surplus & Reserves over $2,000,000 
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YOUR FLORIDA LAW BOOKS ARE THE 
MOST USED AND USEFUL TOOLS 
OF YOUR PROFESSION 


ENCYCLOPEDIC DIGEST of Florida Reports, Vols. 1 to 16 in 
17 books, with Current Supplements. 
This set has been completely Recompiled, Revised and Improved. 


FLORIDA LAW AND PRACTICE —the Encyclopedia of Liv- 
ing Florida Law for Florida Lawyers by Florida Lawyers. 
Sixty-six subjects of Florida Law are now treated in Vols. 1 to 5, 
and the 1956 Pocket Parts Supplement have been published for 
Vols. 1 to 4. 


FLORIDA STATUTES ANNOTATED, Vols. 1 to 31 in 33 
books, with Current Supplements. 
The most completely annotated set of Florida Statutes. 


SAPP, FLORIDA PLEADING, PRACTICE & LEGAL 
FORMS Annotated, 5 Volumes, with Current Pocket Parts Sup- 


plement. 
Contains over 6000 Pleading and Practice Forms, as well as Business 


and Legal Forms, currently used in Florida. 


All of these sets are kept 
constantly to date through Supplement Service. 


Write for prices 
and liberal terms. 


THE HARRISON COMPANY 


Law Book Publishers 
93 Hunter Street, S. W. Atlanta 2, Ga. 
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